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SOME JUDICIAL MYTHS. 


HE myths which are to be dealt with in this article do not 
come within the definition, “ A tale handed down from primi- 
tive times, and in form historical, but in reality involving elements 
of early religious views.” } Rather are they to be classed with what 
a learned writer? has styled Myths of Observation. These, Mr. 
Tyler assures us, “ are inferences from observed facts, which take 
the form of positive assertions,” “which seemed indeed probable 
when the myths arose, but which modern knowledge repudiates.” 
At the root of these myths lies the easy transition from “ it might 
have been” to “it was.” In illustration of this myth-making ten- 
dency of the human mind, our author writes: “To men whose 
country has the open sea to its west it seems that the sun plunges 
at night into the waters. Now the sun is evidently a mass of 
matter at a distance, and very hot, and when red-hot bodies come 
in contact with water there follows a hissing noise: and thus the 
inference is easy and straightforward that when the sun dips into 
the waves such sound ought to be heard. From the inference that 
the hissing might be heard, is the easy step by which the crude 
argument of early science passes into the full grown Myth of 
Observation.” 

One of the judicial myths which would seem to fall within the 
class described above appears in a decision of the New York Court 
of Appeals. The case involved the construction of the Factors Act 
of New York. Said the court: “ Statutes similar to this have for 


1 The Century Dictionary. 
2 Tyler, Early History of Mankind, ch. XI. 
3 Soltau v. Gerdau, 119 N. Y. 380, 390, 23 N. E. 864 (1890). 
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many years existed in most if not all the states of the Union, and 

it has never yet been held, nor, so far as we can discover, claimed | 
in any reported case, that the Factors Act can have any operation 

whatever in the case of goods taken by a common-law larceny from 

the true owner.” Undoubtedly, the court gave the proper construc- 

tion to the statute, but the positive assertion that statutes similar 

to the one under consideration had for many years existed in 

many if not all the states of the Union was asheer myth. They 

existed in less than a half-score of the states. The learned judge 

who wrote the opinion of the court had observed the existence of 
the Factors Act in New York and a few neighboring states. To 

him the inference of its wide-spread existence seemed probable, 

and the transition was easy from “it might have been” to “ it 

was.” 

Two examples of the myths under consideration may be found 
in a recent article from the pen of a learned judge. The article 
contains an admirable discussion of certain provisions of the Bank- 
ruptcy Act of 1898 and of numerous decisions upon them. Even 
the myths which we are about to point out should not detract from 
the real merit of the article, but should be ascribed to what Mr. 
Tyler calls the myth-making tendency of the human mind. 

The first myth is contained in the following extract: “ It is often 
interesting to note the origin of phrases which are the small change 
of literature, and ‘ partnership entity’ is now a legal commonplace. 
For it the profession seems to be indebted to Judge Thomas of 
the Eastern District of New York, and Mr. Lowell, whose work on 
bankruptcy was published in 1899.” 

No one will question that “ partnership entity ” is a commonplace 
phrase at the present time; and there may be many members of 
the bar who have no recollection of its use prior to 1899. To them 
the inference of the learned judge would seem warranted, that the 
legal profession is indebted for the phrase to a decision rendered 
in that year of grace. But a fuller knowledge of the history of 
the phrase repudiates the inference. 

Six years before Judge Thomas’ decision? partnership had been 
defined, in a standard treatise on that subject, as “a legal entity 
formed by the association of two or more persons for the purpose 
of carrying on business together and dividing its profits between 


1 “Some New Aspects of Partnership Bankruptcy under the Act of 1898,” 8 


Colum. L. Rev. 599-604. 
2 Chemical Nat. Bank v. Meyer, 92 Fed. 896 (1899). 
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them.’! The editor made no claim to originality in the use of 
the phrase under consideration. On the other hand, he cited 
abundant judicial authority for its employment. It may be of 
interest to quote from these sources, and others, to show that the 
phrase was well known, if not commonplace, when Judge Thomas 
repeated it in 1899. 

The Supreme Court of Alabama had said: “ A partnership, in 
contemplation of law, is an entity distinct from the members who 
compose it.”? About the same time the Supreme Court of Missis- 
sippi declared: “In equity a partnership is for some purposes 
deemed a single entity.” *® Similar language has been used by the 
New York Court of Appeals repeatedly, of which the following is 
a fair sample: “In this action we are concerned only with the 
character which the law ascribes to partnership property while in 
the hands of the firm as a legal entity.”* Chief Justice Bleckley, 
writing for the Supreme Court of Georgia, expressed its concep- 
tion of a partnership in these words: “ The law does take note 
on a wide scale, of partnership as a legal entity, and regards 
it as a unit both of rights and of obligations.”5 The Supreme 
Court of Nebraska announced many years ago that “ A partner- 
ship is a distinct entity, having its own property, debts and credits. 
For the purpose for which it was created, it is a person, and as 
such is recognized by the law.”® The doctrine has been reaffirmed 
in later cases’? It has found expression, too, in the decisions of 
the Michigan Supreme Court, as shown by the following extracts: 
“For many purposes a firm, though managed necessarily by its mem- 
bers, is a distinct concern and possesses a sort of individuality.”® 
Again: “The partnership for most legal purposes is a distinct 


1 Parsons, Partnership, 4 ed., 1. The editor, Professor Beale, insists in his Preface 
that the mercantile conception of a partnership had then become the legal conception 
also; and declares “that great acknowledgment is due to Professor J. B. Ames, to 
whom more than anyone in this country we owe the acceptance of the doctrine.” 

2 Teague v. Lindsey, 106 Ala. 266, 17 So. 538 (1895). 

8 Jackson Bank v. Durfey, 72 Miss. 971, 18 So. 456 (1895), adopting the language 
of Arnold v. Hagerman, 45 N. J. Eq. 186, 197 (1888). ; 

* Greenwood v. Marvin, 111 N. Y. 423, 437, 19 N. E. 228 (1888). See Menagh v. 
Whitwell, 52 N. Y. 146 (1873) ; Bulger v. Rosa, 119 N. Y. 459, 465, 24 N. E. 853 (1890) ; 
Peyser v. Myers, 135 N. Y. 599, 604, 32 N. E. 699 (1892). 

5 Drucker v. Wellhouse, 82 Ga. 129, 132 (1888). In Ransom v. Wardlaw & Co., 
99 Ga. 540, 27 S. E. 158 (1896), this court held that a firm may be insolvent, although 
the partners, as individuals, may be perfectly solvent. 

6 Roop »v. Herron, 15 Neb. 73, 80 (1883). 

7 Richards v. Le Vielle, 44 Neb. 38, 62 N. W. 304 (1895). 

8 Hubbardston Lumber Co, v. Covert, 35 Mich. 254, 260 (1877). 
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entity ;— having its own property, capable of contracting its own 
debts, having the right to sue in equity its several members, and 
to be protected against their conduct to the extent that it might 
be against the conduct of strangers.”! The Supreme Court of 
Vermont had no hesitation in declaring: “A partnership or joint 
stock company is just as distinct and palpable an entity in the 
idea of the law, as distinguished from the individuals composing 
it, as is a corporation.” As early as 1839 President Tucker said, 
on behalf of the Court of Appeals of Virginia, that a partnership 
is to be “ considered as a separate and distinct person, invested : 
with rights separate and distinct from each of the partners.” ? 
Some years earlier, Chief Justice Hornblower, with the approval of 
tle Supreme Court of New Jersey, declared: “ In the case of part- 
nerships, the firm is the contracting party . . . the partnership the 
ideal person, formed by the union of interests, is the legal debtor. 
A partnership is considered in Jaw as an artificial person or being, 
distinct from the individuals composing it. It is treated as such in 
law and in equity.”* Earlier still, the Supreme Court of New 
York had laid it down as unquestioned, that the members of a 
firm “constitute but one person in law.”® 

The second myth in the article referred to is that “ the Meyer 
case opened the discussion of a wholly novel question, namely, 
whether the Bankruptcy Act of 1898” “ made out of an association 
of partners an entirely new, separate, and distinct ‘ person,’ 2. ¢., 
the partnership entity.” In support of this statement the learned 
judge refers to the absence of any reference to section five in the 
discussions of the present Bankruptcy Act, prior to its passage, 
and the lack of any “ evidence that the framers of the Act attached 
any importance to the form of words they used.” 

It may be true that those members of the legal profession, who 
had never heard that a partnership had been treated by the law 
as an entity, attached no importance to the language, in sections 
one, three, and five, which clearly declared “ partnerships” to be 
“persons,” and gave unequivocal expression to the doctrine of 
partnership entity. However that may have been, the language 
was deemed very important by those who were familiar with the 


1 Robertson v. Corsett, 39 Mich. 777, 784 (1878). 

2 Walker v. Wait, 50 Vt. 668, 676 (1878). 

8 Pierce’s Adm’r v. Trigg’s Heir, 10 Leigh (37 Va.) 406, 423 (1839). 
* Curtis v. Hollingshead, 2 Green (14 N. J. L.) 402, 409 (1834). 

5 Warner v. Griswold, 8 Wend. (N. Y.) 665, 666 (1832). 
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doctrine. Long before the Meyer case came before Judge 
Thomas, the sections of the Bankruptcy Act, above mentioned, 
were the subject of frequent discussion by persons engaged in 
teaching the subject of partnership. So far as the present writer’s 
memory serves him, the opinion of those persons was unanimous 
that those sections gave full effect to the partnership entity 
doctrine. His own view, which was committed to writing in the 
summer and fall of 1898, was stated as follows: ‘“‘ The doctrine 
(that a partnership is an entity distinct from the individuals com- 
posing it) has received legislative approval in the United States 
Bankruptcy Law of 1898. . . . In a jurisdiction where a partnership 
is treated as an entity, the firm may be proceeded against as an in- 
solvent person, although one or more of its members may be able 
to pay his or their individual debts as well as the firm debts in full. 
. . . This statute declares that ‘a partnership. . . may be adjudged 
a bankrupt’; that a person who suffers or permits, ‘ while insolvent, 
any creditor to obtain a preference through legal proceedings, 
and not having at least five days before a sale or final disposition 
of any property affected by such preference, vacated or discharged 
such preference,’ commits an act of bankruptcy; that the word 
‘ persons’ shall include. . . ‘ partnerships’; that ‘it shall be a com- 
plete defense to any proceedings in bankruptcy . . . to allege and 
prove that the party proceeded against was not insolvent as de- 
fined in this act at the time of filing the petition against him, and 
if solvency at such date is proved, by the alleged bankrupt, the 
proceedings shall be dismissed’; and that a person is deemed 
insolvent ‘whenever the aggregate of his property, exclusive of 
any property which may have been conveyed, transferred, con- 
cealed or removed, or permitted to be concealed or removed, with 
intent to defraud, hinder or delay his creditors, shall not at a fair 
valuation be sufficient in amount to pay his debts.’”} 

A very interesting judicial myth in this country is connected 
with the English doctrine of out and out conversion into personalty 
of partnership real estate. It is especially noteworthy, not only 
because it has been repeated frequently by judges in widely sepa- 
rated jurisdictions, but because it illustrates the easy transition — 
from “it might have been” of one court to “it was” of another. 

The fullest statement of the myth is to be found in a North 
Carolina decision, and is as follows: “The idea that land shall 


1 Burdick, Partnership, 1 ed., 287, 291, quoting from §§ 14, 15, 19, 3@, 5a, 4, of the 
Bankruptcy Act of 1898. 
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be considered and treated as personal property is not readily 
comprehended by a plain mind, and requires explanation. It is 
an artificial and refined doctrine, adopted by the Chancellors in 
England in reference to copartnerships, on the principle of giving 
effect to the agreement of the copartners, and originated in this 
wise: By the common law, on feudal reasons, land could not be 
sold for the payment of debts. By virtue of legislative enactments, 
the writ of e/egzt, and statutes merchant and staple, subjected land 
to the claims of creditors in a modified way; that is, by giving the 
creditor the right to have the land extended at a yearly value, 
and to have an estate and to receive the rents and profits, until, 
at the extended value, the debt was satisfied. This, however, did 
not cause land to answer the purpose of trade and become the 
means of extended credit, as fully as if it could be sold out and out 
like personal property. Again, land held by joint tenancy was sub- 
ject to the doctrine of survivorship, by which, on the death of either 
tenant, the whole estate belonged absolutely to the surviving tenant. 
This was a great drawback to the formation of copartnerships in 
which the business made it necessary for the firm to own land. To 
obviate these difficulties, the articles of copartnership in many 
instances contained the agreement that the land required and 
owned as part of the stock in trade should be considered as per- 
sonality: and, in others, the acts of the parties furnished ground 
for the inference that it was the intention to impress on land the 
character of personalty in all such cases; and the Courts inclined 
to extend them by construction and implication.” ? 

- This statement has been accepted by the Kentucky Court of 
Appeals.2 In other jurisdictions it has been supplemented to 
some extent by the affirmation that the tendency of the English 
courts to treat partnership real estate as converted out and out 
into personalty is due to their desire “to avoid the injustice of 
the English Canon of Descent of real estate to the eldest son.” * 


1 Summey ». Patton, Winst. Eq. 52 (60 N. C. 601), 86 Am. Dec. 451 (1864). 

2 Carter v. Flexner, 92 Ky. 400, 407 (1891). 

8 Craighead v. Pike, 58 N. J. Eq. 5, 43 At 424 (1899). The earliest suggestion of 
this branch of the myth which has fallen under the writer’s notice is found in Mark- 
- ham v. Merrett, 7 How. (8 Miss.) 437, 445 (1843), in these words: “One reason which 
induced the [English] Courts to favor a change of the rule was, that it was unjust to 
prefer the rights of the heir at law, when the whole family may have been induced to 
look to it and to consider it as a common fund for the benefit of all, when the firm should 
be dissolved. This reason could have no weight here, the right of primogeniture being 
abolished.” This case is the only authority cited in Parsons on Partnership in support 
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The myth, as thus supplemented, has been summarized as follows, 
in a decision of the New York Court of Appeals: “ This doctrine 
[of out and out conversion] had its origin in England, and is said 
to have grown out of the peculiar law of inheritance there, and to 
remedy the hardship of the rule which excludes all but the eldest 
child from the inheritance; and of the other rule which exempts 
real estate in the hands of the heir from all but the specialty debts 
of the ancestor.” } 

Two cases are cited for this assertion, but in neither of them had 
the myth progressed beyond the stage of “ it might have been.” 
The language in the Massachusetts case is this: “ The inheritance 
being exempt from liability for debts by simple contract, it is only 
by conversion and payment of the proceeds to the personal rep- 
resentative of a deceased partner, that his private creditors can 
receive payment out of such property. How far, if at all, this 
consideration may have been influential in determining the extent 
to which the doctrine of equitable conversion should be carried, 
and in establishing the right of the personal representative to re- 
quire it to be made in his favor, we are unable to judge.”? In the 
other case cited, the court said: “The English rule gives to the 
real estate of a partnership the character and qualities of personal 
property as to all persons; and the remainder, after paying debts 
and adjusting the equities of the partners, goes to the personal 
representatives, and not to the heir, probably on account of the 
great injustice which would result by the law of inheritance in 
England.”® In support of this probability (and it will be observed 
that the myth has not yet developed into a positive assertion *), the 
court cites Collumb v. Read,® which contains no intimation of 
this doctrine, and Parsons on Partnership,® where the myth is set 
forth zu extenso. It is quite remarkable that the learned author 
does not refer to a single English decision or writer in support of 
the reasons which he assigned for the English rule.’ 


of that author’s repetition of this reason for the English rule. See 4th ed., § 271, 
note (y). 

1 Darrow v. Calkins, 154 N. Y. 503, 513, 49 N. E. 61, 48 L. R. A. 299, 61 Am. St. 
637 (1897). 

2 Shearer v. Shearer, 98 Mass. 107, 114 (1867). 

8 Fairchild v. Fairchild, 64 N. Y. 471, 478 (1876). 

4 See Aldrich v. Robinson, 2 Haw. 606, 608, 613 (1862), for a similar supposititious 
statement. 

5 24 N. Y. sos (1862). 

6 3 ed., 370. The same paragraph appears in the fourth edition as § 271. 

7 The only authority cited is Markham v. Merrett, 7 How. (8 Miss.) 437, 445 (1843), 
referred to in a former note, ; 
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A very careful study by the present writer of every English case 
connected with this topic, as well as of English text books, has 
failed to disclose even a hint of either of the reasons assigned by 
this myth for the English rule. On the other hand, there seems 
no ground for doubt that, prior to 1791, the English bench and 
bar entertained the view “ that lands purchased for the purpose of 
a partnership concern were in all respects a portion of the partner- 
ship fund, and were therefore distributable as personal property.” } 
This view was based not on the difficulty of subjecting lands to the 
lien of an execution, nor on the injustice of primogeniture as a 
canon of descent, but on “ the principle that all the property of a 
partnership, whether real or personal, is subject to a sale on disso- 
lution of the partnership.” Such a sale is necessary to a partner- 
ship accounting and distribution of assets.® 

The principle underlying the English rule of out and out con- 
version has been stated as follows by Lord Lindley: “ From the 
principle that a share of a partner is nothing more than his pro- 
portion of the partnership assets after they have been turned into 
money and applied in liquidation of the partnership debts, it neces- 
sarily follows, that, in equity, a share in a partnership, whether 
its property consists in land or not, must, as between the real and 
personal representatives of a deceased partner, be deemed to be 
personal and not real estate, unless indeed such conversion is 
inconsistent with the agreement between the two parties.”* It 
will be observed that there is no trace of the mythical reasons 
here. 

. Undoubtedly, Lord Thurlow laid down a different rule in Thorn- 
ton v. Dixon,® although, when the case was first brought before 
him, he is reported to have said that where partners bought lands 
for the purpose of a partnership concern, it was to be considered as 
part of the partnership fund, and consequently to be considered 
as personal estate. Later, he held that, in order to convert such 
lands into personalty, there must be an agreement between the 
partners that they must be valued and sold, and that such 
agreement had not been made in the case before him. The neces- 


1 Watson, Partnership, 2 ed., 81 (1 Am. ed., 60); 1 Montague, Partnership, 2 ed., 
139; Lord Eldon in Kirkpatrick v. Sime, 5 Paton Sc. App. 525, 535-6 (1811). 

2 Fereday v. Wightwick, 1 R. & M. 45, 49, Taml. 250, 33 R. R. 136 (1829). ,, 

8 Darby v. Darby, 3 Drew. 495, 25 L. J. Ch. 371, 2 Jur. N.S. 271, 4 W. R. 413 
(1856). 

* Lindley, Partnership, 7 ed., 381. 

5 3 Bro. Ch. 199 (1791). 
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sity for such special agreement was denied by Lord Eldon? as 
well as by other eminent judges;* and was repudiated by Par- 
liament.® 

Closely associated with the mythical reasons for the English rule, 
which we have been considering, is the equally mythical claim for 
the superiority of the American rule on this topic. In the learned 
opinion, already cited, that rule is stated as follows: 

“In the absence of any agreement, express or implied, eleinti 
the partners to the contrary, partnership real estate retains its 
character as realty with all the incidents of that species of property 
between the partners themselves, and also between the surviving 
partner and the real and personal representative of a deceased 
partner, except that each share is impressed with a trust implied 
by law in favor of the other partner, that, so far as is necessary, it 
shall be first applied to the adjustment of partnership obligations 
and the payment of any balance found to be due from the one 
partner to the other on winding up the partnership affairs. To 
the extent necessary for these purposes, the character of the prop- 
erty is, in equity, deemed to be changed into personalty. On the 
death of either partner, where the title is vested in both, the share 
of the land standing in the name of the deceased partner descends 
as real estate to his heirs, subject to the equity of the surviving 
partner to have it appropriated to accomplish the trust to which it 
was primarily subjected.” * 

The rule thus set forth, we are assured in the same opinion, 
“commends itself for its simplicity”: 5 and herein lies the myth. 
Place alongside the above statement the English rule as formulated 
in the Partnership Act of 1890: 

“Where land or any heritable interest therein has become part- 
nership property, it shall, unless the contrary intention appears, be 
treated as between the partners (including the representatives of 
a deceased partner), and also as between the heirs of a deceased 


1 Selkrig v. Davies, 2 Dow. 230, 242 (1814) ; Crawshay v. Maule, 1 Sw. 49s, 526, 1 
Wils. Ch. 181, 18 R. R. 126 (1818) ; Townsend v. Devaynes, Montague, Partnership, 
Appendix, 96, 11 Sim. 498 note (1811). 

2 Phillips v. Phillips, 1 My. & K. 649, 1 L. J. Ch. N. s. 214, 36 R. R. 410 (1832) ; 
Broom v. Broom, 3 My. & K. 443 (1834); Darby v. Darby, 3 Drew. 495 (1856); 
Waterer v. Waterer, 15 Eq. 402, 21 W. R. 506 (1873); Holroyd v. Holroyd, 7 W. R. 
426, 28 L. J. Ch. go2 (1859) ; Murtagh v. Costello, L. R. 7 Ir. 428 (1881). 

8 Partnership Act 1890 (53 & 54 Vict. c. 39), § 22. 

* Darrow v. Calkins, 154 N. Y. 503, 514 (1897). 

5 Jbid., 515. 
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partner and his executors or administrators, as personal or movable 
and not as heritable estate.” } 

Upon the face of those two rules, which one commends itself 
“for its simplicity”? Is it not the English rather than the Amer- 
ican rule? If we go beyond the impressions produced by the mere 
statement, and examine the practical working of these rules, it 
becomes perfectly clear that the American rule results in all sorts 
of complications and confusion. Has the wife of a partner an in- 
choate dower interest in firm real estate? Can the surviving partner 
transfer either a legal or an equitable title to such real estate? Does 
he become a tenant in common with the heirs of the deceased 
partner? Is an action for partition maintainable between them? 
Is the real estate of a firm converted into personalty while it is in 
business? If it is, at what moment is it reconverted into realty? 
These are but a few of the many questions to which our “ com- 
mendably simple” American rule has given rise, and to which our 
courts have given an astonishing variety of answers. If any one 
longs for a good example of the judicial confusion which this rule 
breeds, let him examine with some care a recent Arkansas deci- 
sion.2 It is submitted that no one can study the immense volume 
of litigation to which our doctrine of partial conversion has given 
rise without realizing that it is a perfect Pandora’s box of invitations 
to lawsuits. 

The myth of its “ commendable simplicity ” seems to be attribu- 
table to the prepossession of our judges in favor of a rule because 
it is our rule. It results from the same tendency of the human 
mind which led Lord Coke to indulge in the myth that English 
merchants had been models of thrift, fair dealing, and conscientious 
economy, until they fell from this Edenic estate through the temp- 
tations of wicked foreigners; * and which begot in Blackstone such 
an unquestioning faith in the perfection of the English common 
law as enabled him to dress up its most defective parts in a garb 
of charming fiction and throw over them a bewitching light. 

Francis M. Burdick. 
CoLuMBIA UNIVERSITY. 


1 § 22, 
2 French v. Vanatta, 83 Ark. 306, 104 S. W. 141 (1907), and comments thereon, 8 . 
Colum. L. Rev. 208-211. Cf Aldrich v. Robinson, 2 Haw. 606, 615 (1862). 
3 Co. Inst. 4, 277. 
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A NEW DEVELOPMENT IN THE APPLICA- 
TION OF EXTRA-TERRITORIAL LAW TO 
EXTRA-TERRITORIAL MARINE TORTS. 


HE Supreme Court of the United States decided at its Oc- 
tober Term, 1907, two significant cases of collision on the 
high seas. These decisions are another step in the application of 
extra-territorial law to extra-territorial marine torts. They were 
the case of the American steamer “ The Hamilton,”? in collision 
with another American ship, seven miles off the coast of Virginia, 
and the case of the French steamer “‘ La Bourgogne,” 2 one by a 
British ship sixty miles off Sable Island. 

An accurate comprehension of these decisions involves a brief 
consideration of the structure of the government of the United 
States and the relation existing between it and the governments of 
the component states, and also a consideration of the jurisdiction 
of the American courts of admiralty. 

The colonies which declared their independence of England 
became independent sovereign states, uniting for national purposes 
as the United States of America under a written constitution. 
There is no loss of separate and independent autonomy to the 
states through their union under this Constitution, which in all its 
provisions looks to an indestructible union composed of indestruc- 
tible states? The federal government possesses only the powers 
delegated to it by this Constitution, but while its functions are cir- 
cumscribed, it is sovereign and supreme in the exercise of those 
functions. The powers which the Constitution has not delegated 
to the general government nor prohibited to the states are re- 
served by the Constitution to the individual states or to the people 
themselves.® 

Hence the states are, for national purposes, united under one 
central authority, but outside of the realm of nationality they are 


1 207 U. S. 398 (Dec. 23, 1907). 
2 210 U. S. 95 (May 18, 1908). ~ 

8 Texas v. White, 7 Wall. (U. S.) 700 (1869). 

4 McCulloch v. Maryland, 4 Wheat. (U. S. ) 316 (1819). 
5 U.S. Const., X Amendment. 
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as foreign to each other and as independent as if they had never 
entered into the federal compact.! It is this duality of sovereignty 
which has led to the embarrassment hereinafter mentioned. 

Americans bear, then, a double allegiance: first, to the United 
States, and, secondly, to the particular state of their citizenship? 
Each state ordains its own courts, but the judicial power of the 
United States is vested in one Supreme Court and in the inferior 
courts ordained by the Congress or National Legislature. The 
national courts are known as the District Courts, the Circuit Courts, 
the Circuit Courts of Appeals, and the Supreme Court. The judges 
of all these courts are called Federal Judges. The power of the 
national tribunals is expressly extended by the fundamental law 
itself to “all cases of admiralty and maritime jurisdiction.”4 In 
other words, the national or federal courts as contradistinguished 
from those established by the individual states, have exclusive as 
well as original jurisdiction of all actions or proceedings in admi- 
ralty. Thus a state court could not take cognizance of a legal pro- 
ceeding 7 rem for a collision between vessels while navigating the 
high seas or the inland waters of the continent, since such a pro- 
ceeding is in admiralty and not at common law.’ The particular 
domain of jurisdiction which we are considering belongs by con- 
stitutional grant to the courts of the nation alone. The framers of 
the Constitution sought in this way to attain uniformity and con- 
sistency in all maritime transactions between citizens of the several 
states of the Union or between citizens of any state and those of 
the lands beyond seas.® 

Sir Edward Coke, appointed Chief Justice of England by the 
successor of Queen Elizabeth, so revered this ancient common law 
(das Volksrecht, la lot commune) that he defended it against both the 
Court of Chancery and the Ecclesiastical Courts, and like King 
Canute, hopelessly forbidding the advance of the rising tide, he 
combated ferociously’ every attempt to expand the admiralty juris- 
diction. Its expansion signified to him an intrusion upon the high 


1 Buckner z. Finley, 2 Pet. (U. S.) 586 (1829); Seevers v. Clement, 28 Md. 426 
(1868). 

2 U.S. Const., XIV Amendment. 

8 U.S. Const., Art. III, § 1. 

¢ U.S. Const., Art. III, § 2. 

5 The Hine v. Trevor, 4 Wall. (U. S.) 555 (1866). 

6 The Lottawanna, 21 Wall. (U.S.) 558 (1875); Butler z. Boston & Savannah S. S. 
Co., 130 U. S. 527 (1889). 

7 Smart v. Wolf, 3 T. R. 323 (1789). 
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prerogative of the courts of the common law.! The Virgin Queen 
was the first to foresee the splendid possibilities of Britain’s mari- 
time power. The reactionary tendencies set in motion by Lord 
Coke after her death necessarily resulted in a narrowing of the: 
admiralty jurisdiction, which did not comport with the expanding _ 
commerce of the kingdom. The last effects of the bickerings and 
disputes between the advocates of the respective courts of judica- 
ture were not entirely eliminated until three centuries later, when 
Parliament enacted laws placing the English admiralty on its mod- 
ern basis, restoring in part its ancient jurisdiction. 

America claims the common law of England as a proud heritage, 
and sacredly preserves its beneficent trial by jury as a guaranty 
of individual liberty. But the restrictions of English common 
law courts upon the admiralty never applied to the colonies. 
Under commissions from the mother country, the admiralty juris- 
diction was of the most extensive and beneficial character.® 

And this jurisdiction as granted by the Constitution to the Fed- 
eral Courts was, says Mr. Justice Story, “the jurisdiction which, 
collecting the wisdom of the civil law and combining it with the 
customs and usages of the sea, produced the venerable Consolato 
del Mare, and still continues in its decisions to regulate the com- 
merce, the intercourse, and the warfare of mankind.” ® 

Still, early American lawyers and judges, trained in the common 
law traditions, inherited a prejudice against a maritime court with- 
out a jury, and a predilection for a narrow field of juridical power 
in the admiralty.’ America, by the grace of her freer colonial 
practice, the necessities of her situation, and the accelerated move- 
ment of modern thought, soon established her admiralty law more 
nearly in accordance with that of other maritime nations.® 

A distinguished French commentator said that “The worst 
maritime code would be one which should be dictated by the sepa- 
rate interests and influenced by the peculiar manners of only one 
people.” ® 

1 Benedict, Admiralty, § 6. 

2 Hughes, Admiralty, 3, 4. 

8 3 & 4 Vict. c. 65 (1840); 9 & 10 Vict. c. 99 (1846) ; 17 & 18 Vict. c. 104 (1854); 
24 & 25 Vict. c. 10 (1861); 31 & 32 Vict. c. 71; (1868). 

* U.S. Const., VII Amendment ; Maryland Declaration of Rights, Art. V. 

5 Benedict, Admiralty, § 114. 

6 De Lovio wv. Boit, 2 Gall. (U. S.) 398-472 (1815). 

7 Benedict, Admiralty, § 7. 


8 Benedict, Admiralty, § 7; Hughes, Admiralty, 4. 
% Jean Marie Pardessus (1772-1853). 
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It is a source of pride to American lawyers that the general 
maritime law of the world is, with slight modifications, the settled 
law of the United States. This law is, of course, subject to change 
‘by ‘the national legislature, for the system is not statical, but 
progressive. 

An illustration of its flexibility is found in the rule of locality as 
determinative of jurisdiction. The English courts of common law 
had established the ebbing and flowing of the tide as the boundary 
of the admiralty’s juridical power.? It was in consequence of 
British precedents that the Supreme Court of the United States 
solemnly declared eighty years ago that the American courts of 
admiralty had no jurisdiction whatever over contracts for the hire 
of seamen on a voyage upon the Missouri River above tide.* But 
a narrow rule adapted to the insular England of King James was 
too restrictive for a continent of vast inland seas and of great 
rivers, and it was soon abolished. A quarter of a century later 
than the Missouri River case the same court had before it a pro- 
ceeding zx rem for a collision on the tideless Lake Ontario,‘ and to 
the renown of American jurisprudence, adjudged the uniform ad- 
miralty and maritime jurisdiction of the United States to extend 
to all the public navigable lakes and rivers of the country. Thence- 
forth not only the main sea, but all of the navigable waters of the 
United States, whether landlocked or open, salt or fresh, tide or 
no tide, came within the jurisdiction of the admiralty.2 In the 
opinion Chief Justice Taney declared that “The Union was formed 
upon the basis of equal rights among all the states . . . and that 
it would be contrary to the first principles thereof to confine these 
rights [z. ¢. the safety of commerce, the administration of prize 
law, etc.] to the states bordering on the Atlantic and to the tide- 
water rivers connected with it, and to deny them to the citizens 
who border on the lakes and the great navigable streams which 
flow through the Western States.” The march of science witli its 
application of steam to water navigation, and the possibility thereby 
to navigate a vessel against an unchanging current, had fore- 
ordained the expansion of the admiralty jurisdiction. 


1 The Lottawanna, 21 Wall. (U. S.) 558 (1875); Butler 7 Boston & Savannah S. 
S. Co., 130 U. S. §27 (1889). 

2 Benedict, Admiralty, §§ 228-9. 

8 The Thomas Jefferson, 10 Wheat. (U. S.) 428 (1825). 

* The Genesee Chief, 12 How. (U. S.) 443 (1851). 

5 Dunham’s Case, 11 Wall. (U. S.) 1 (1871). 
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Again, as illustrating the expansive tendency, the Supreme 
Court had said that state legislatures have no authority to create a 
maritime lien,! but later the court sustained and enforced in ad- 
miralty a lien created by alaw of Louisiana for supplies furnished to 
a ship at her home port, no lien therefor existing under the general 
maritime law, as the Congress had provided none. The states, it 
was held, might legislate until Congress chose to act in exercise of 
its constitutional power to regulate commerce.” 

An instance of the progressive movement through remedial leg- 
islation is the statute assimilating the law of America to that long 
existing in continental Europe, whereby innocent shipowners can 
limit their liability for damages caused by their vessel to the value 
of their pecuniary interest in her and her freight pending,* and a 
second instance of legislation of like kind is the so-called Harter 
Act of February 13, 1893, applicable, however, only between vessel 
owner and shipper. The general scheme of this statute is to make 
the ship liable for faults in connection with the ordinary shipment 
and stowage of her cargo, but to allow her exemption from liability 
for mere negligence in navigation or management of the vessel 
after the voyage has commenced.® 

These preliminary matters considered, we pass to the civil liabil- 
ity in admiralty for the death of a human being, which was the 
concrete question in the two cases of ““La Bourgogne” and “ The 
Hamilton.” 

“It is a singular fact that by the common law of England the 
greatest injury which’ one man can inflict on another, the taking of 
his life, is without a private remedy,” ® or, as stated by Lord Ellen- 
borough, “in a civil court the death of a human being could not 
be complained of as an injury.”’ This doctrine of substantive law 
had its origin in England in the technical rule of mere procedure 
expressed in the maxim that a personal action dies with the 
person: “ Actio personalis moritur cum persona.” But the contrary 
legal doctrine is so well established in other European countries as 
to be there considered a part of the general body of the law ad- 
ministered by maritime nations.® 
‘1 The Belfast v. Boon, 7 Wall. (U. S.) 624 (1869). 


_ 2 The Lottawanna, 21 Wall. (U. S. ) 558 (1875). 

8 9 Stat. at L. 635 (1851). 

* 27 Stat. at L. 445 (1893). 

5 Hughes, Admiralty, 173. 

6 Goodsell v. Hartford, etc., R. R. Co., 33 Conn. 51 (1865). 
7 Baker v. Bolton, 1 Camp. 493 (1808). 

8 Hughes, Admiralty, 198. 
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In Holland the right of action for death seems to have prevailed 
for centuries.!_ In Scotland the unwritten law permits the wife or 
family of a deceased person to sue for damages caused by his 
death.2, The German Code of 1896 (Biirgerliches Gesetzbuch) ex- 
pressly specifying deliberate or negligent (vorsdtslich oder fahrlas- 
sig) injury to life as a cause of action, is merely declaratory of the 
law as anteriorly ruled by the German Imperial Court of Civil 
Jurisdiction (Reichsgericht in Civilsachen).2 The law of Austria 
confers the right of recovery upon the widow and children of the 
deceased.* In France the Marine Ordinance of Louis XIV (1681) 
did not mention the subject, but it is thoroughly settled by judi- 
cial interpretation of the Code Napoléon that there is a right of 
action for death thereunder, although the Code itself does not refer 
expressly to the killing of a human being. Its provision in gen- 
eral language requires reparation for every act of man which 
causes injury to another, whether produced by the defendant, his 
agent or anything which the defendant has in charge.>, The 
Code of Italy, literally translating and re-enacting this language, 
has been similarly expounded, and it has been decided that the 
surviving relative who sues need not even show the share which he 
had in the deceased’s earnings.® This principle of the Italian law 
is in marked contrast to the principle underlying Lord Campbell’s 
Act and its American prototypes hereinafter mentioned. They 
permit the recovery of compensation for direct pecuniary loss 


1 Grotius, Book 3, c. 33 (Herbert ed., London, 1845). 

2 Bell, Comm. (1872) § 2029; Clarke v. Coal Co., App. Cas. 412 (1891). 

8 Biirgerliches Gesetzbuch vom 18. August, 1896 (Munich, 1906). Sec. 823. “ Wer 
vorsatzlich oder fahrlassig, das Leben, den K6rper, die Gesundheit, die Freiheit, das 
Eigenthum oder ein sonstiges Recht eines Anderen, widerrechtlich verletzt, ist dem 
Anderen zum Ersatze des daraus entstehenden Schadens verpflichtet.”  Entscheidungen 
des Reichsgerichts in Civilsachen, Vol. 7, p. 139 (1882). 

4 Das allgemeine biirgerliche Gesetzbuch fiir das Kaiserthum Oesterreich (Vienna, 
1873). Sec. 1327. “ Erfolgt aus einer kérperlichen Verletzung der Tod, so miissen 
nicht nur alle Kosten, sondern auch der hinterlassenen Frau und den Kindern des 
Getédteten das, was ihnen dadurch entgangen ist, ersetzt werden.” 

5 Code Napoléon. Sec. 1382. “Tout fait quelconque de l’homme, qui cause 4 
autrui un dommage, oblige celui par la faute duquel il est arrivé 4 le réparer.” Sec, 
1384. “On est responsable non-seulement du dommage que l’on cause par son propre 
fait, mais encore, de celui qui est causé par le fait des personnes dont on doit répondre, 
ou des choses, que 1’on a sous sa garde.” 

® Codice Civile del Regno d’ Italia (Florence, 1905, annotated). Sec. 11g. “ Qua- 
lunque fatto dell ’uomo che arreca danno ad altri, obbliga quello per colpa del quale ¢ 
avvenuto, a risarcire il danno.” Sec. 1153. “Ciascuno parimente é obbligato non 
solo pel danno che cagiona per fatto proprio, ma anche per quello che viene arrecato 
col fatto delle persone delle quali deve rispondere, o colle cose che ha in custodia.” 
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_ only.t| The law of Switzerland concerning civil indemnity for 
death is as specific as that of Germany; the Statute of Belgium is a 
reproduction of that of France, and the Codes of Spain and Portu- 
gal contain a general provision requiring reparation for every dam- 
‘age caused to others or their rights. 

On August 26, 1846, Parliament abrogated the ancient rule of 
the English realm and gave a civil right of action for death.’ 
Similar legislation creating personal responsibility has followed in 
most of the American States. The House of Lords, it is true, 
has held the terms of the English statute inapplicable to suits z 
vem in the admiralty,® but it seems to apply to proceedings zx 
personam in that court,’ although foreigners are probably excluded 
from its benefits.’ 

But prior to this legislation the common law of England, as 
already explained, denied the recovery for death. The numerous 
authorities on the point are so uniform that the United States 
Supreme Court has said that it is impossible to speak of the ques- 
tion as open. Unless changed by statute, this archaic law still 
prevails everywhere in the United States excepting perhaps in 
Louisiana. 

And although the “admiralty may be styled, not improperly, 
that human providence that watches over the rights and interests 
of those who go down to the sea in ships and do their business on 
the great waters,” ® no controlling authority could be found by the 
Supreme Court to make the rule of the general maritime law of 
America different in this respect from that of the common law.” 


1 Pym v. Great Northern Ry., 2 B. & S. 759 (1862); Coughlan’s Case, 24 Md. 84 
(1866). 

2 Code Fédéral des Obligations (Berne, 1881). Sec. 50. “Quiconque cause sans 
droit un dommage 4 autrui, soit 4 dessein, soit par négligence ou par imprudence, est 
tenu de le réparer.” Sec. 52. “. .. Lorsque, par suite de la mort, d’autres personnes 
sont privées de leur soutien, il y a également de les indemniser de cette perte.” Codes 
Belges LIV; III; Tit. IV, Secs. 1382 and 1384 (Brussels, 1902). El Cédigo Civil Vol. 
2, Art. 1902 (Madrid, 1896). “El que por accidén u omision causa dafio 4 otro, inter- 
viniendo culpa 6 negligencia, esta obligado 4 reparar el dafio causado.” Codico 
Civil Portuguez, Parte IV, Livro 1, Titulo 1 (Lisbon, 1892). i 
8 g & 10 Vict., c. 93 (1846). ' 

* E.g., Md. Code Pub. Gen. Laws, Art. 67, Statute enacted 1852. 

5 The Vera Cruz, 10 App. Cas. 59 (1884) ; The Corsair, 145 U. S. 335 (1892). 

6 The Bernina, 13 App. Cas. 1 (1888). 

7 Adam v. The British & Foreign S. S. Co. Ltd., [1898] 2 Q. B. 430. 

8 Mobile Life Ins. Co. v. Brame, 95 U. S. 754 (1878). 

® The Highland Light, Chase’s Dec., 150 (1867). 

20 The Harrisburg, 119 U. S. 199 (1886). 
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Thus for many years it had been indisputably settled that in the 
absence of legislation no suit could be maintained in admiralty to 
recover damages for the death of a human being caused by negli- 
gence. And so stood the maritime law of the American courts 
when “La Bourgogne” and “The Hamilton” cases were finally 
adjudicated on appeal. 

It is perfectly obvious that the federal Congress might pass a 
bill providing for the recovery of such damages for death under its 
power to regulate commerce with foreign nations and among the 
several states, and in pursuance of the constitutional provision ex- 
tending the judicial power of the government to “ all cases of ad- 
miralty and maritime jurisdiction,” ! but until the decision in the 
case of ‘The Hamilton” on December 23, 1907, no ruling had 
been made by the Supreme Court determining whether a single 
state could by statute create such a liability enforceable in the ad- 
miralty. The Supreme Court had indeed twenty years ago ex- 
pressly declined to give an opinion upon the point,? and diverse 
rulings as to the power of a state had ensued in the lower courts. 
One federal judge in a case 7” rem where reliance had been placed 
by the libellant on the death statute of Pennsylvania, had gone so 
far as to say that if the state statute undertook to give alien in case 
of death, he would declare it inoperative.?,, And another judge had 
held, when considering a case zz vem under the Virginia statute, 
which then only provided a remedy zm personam, that a state could 
not create a maritime right or confer jurisdiction in any particular 
upon an admiralty court.t But other judges had sustained state 
statutes and by virtue thereof had enforced liens in admiralty — in 
one instance even where the law did not purport to give a lien. 


1 U.S. Const. Art. I, § 8; Art. III, § 2. 

2 Butler v. Boston & Sav. S. S. Co., 130 U. S. 527 (1889). 

8 The North Cambria, 40 Fed. 655 (Butler, J.) (1889). 

4 Hughes, J., in The Manhassett, 18 Fed. 918 (1884) ; Holmes v. 0. & C. Ry. Co., § 
Fed. 75 (1880), i personam. 

An amendment of the Virginia statute now expressly permits the filing of a libel 
rem against the offending ship. 2 Va. Code, Annotated (1904), § 2902 ; and the United 
States Circuit Court of Appeals for the Fourth Circuit enforced this statutory lien x 
vem in the admiralty where the tort had occurred on territorial waters of the state. The 
Glendale, 26 C. C. A. 500 (1897). 

5 The Oregon, 45 Fed. 62 (1891), enforcing iz rem the Oregon statute which pro- 
vides that every boat or vessel used in navigating the waters of the State of Oregon 
shall be liable and subject to a lien for damages or injuries done to persons or property 
by such boat or vessel. Oregon Code (Comp. 1902), § 5706. 

The Garland, 5 Fed. 924 (1881), upholding the Michigan statute in a suit i rem, al- 
though statute gives no lien. 
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In this chaos of contrary rulings the Hon. Addison Brown, a 
most experienced judge, then presiding in the United States Dis- 
trict Court for the Southern District of New York, had, in an 
opinion of notable perspicacity and erudition, reviewed the prece- 
dents and enforced the New York death statute under’a libel zx 
personam where the tort had occurred on the navigable waters of 
the state.1 And similarly, the Hon. William H. Taft, then a Circuit 
Judge, delivered the opinion of the United States Circuit Court of 
Appeals for the Sixth Circuit, applying the death statute of the 
Dominion of Canada in a proceeding 2” personam where a collision 
had occurred upon Canadian waters.2_ These two cases, it will be 
observed, were instances of torts on strictly territorial waters, and 
the application of the local law was made by the court only thereto, 
but not to the highseas. By contrast, where the tort had occurred 
on the ocean, the federal courts sitting in Illinois refused to enforce 
the law of France in suits 2 personam arising out of the sinking of 
“La Bourgogne.” * The argument was rejected in Illinois that the 
cause of action must be considered to have arisen within the French 
territorial jurisdiction. In this condition of the adjudications the 
Hamilton case* reached the Supreme Court of the United States. 
The suit arose out of proceedings to limit liability taken in the 
United States District Court at New York. The owners of the 
colliding vessels were both corporations of the State of Delaware. 
Each ship had its home port in that state. The collision occurred 
at sea off the coast of Virginia. Both vessels were held at fault by 
the District Court, the Circuit Court of Appeals, and the Supreme 
Court, successively. Eight persons (2. ¢., five passengers and three 
mariners) were drowned in the disaster. There was no pretense 
that any of them had been negligent, and their representatives, 
unable to recover damages by the law of the flag, sought relief 
under the statute of the particular state where the ships happened 
to be domiciled. The statute, after enacting that actions for in- 
juries to the person shall not abate by reason of the plaintiff’s 
death, provides that, “‘ whenever death shall be occasioned by un- 
lawful violence or negligence, and no suit has been brought by the 
party injured to recover damages during his or her life, the widow 

1 The City of Norwalk, 55 Fed. 98 (1893). 

2 Robinson v. Det. & C. Steam Nav. Co., 20 C. C. A. 86 (1896). 

8 Ruddell v. Compagnie Générale Transatlantique, 94 Fed. 366 (1899), and 100 
Fed. 655 (1900). 


* 207 U. S. 398 (1908). 
5 134 Fed. 95 (1904) ; 146 Fed. 724 (1906) ; 207 U. S. 398 (1907). 
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or widower of any such deceased person, or if there be no widow 
or widower, the personal representatives may maintain an action 
for and recover damages for the death and loss thus occasioned.” } 

The libellants contended that the ships, although actually on 
the high seas, were still constructively portions of the territory of 
the state of Delaware, and subject to her laws. Counsel for the 
shipowner urged, with much force and cogency of reasoning, that 
the relation of the parties should not in admiralty be regarded as 
fixed by the laws of a particular state when the injury occurs on 
the open sea, through a purely marine tort, and that the federal 
courts of. America should in admiralty decide the liability for 
wrongs committed outside of territorial waters by the rules of ad- 
miralty as administered by the federal forum, which forum gives 
no damages for death. And it was further urged that no state can 
by legislation destroy the very symmetry of the maritime law of 
the Union, to preserve which was a controlling reason for confer- 
ring on the general government exclusive jurisdiction in admiralty. 

But notwithstanding the argument at the bar, the doubt expressed 
by the court twenty years before in the case of Butler v. Boston & 
Savannah S. S. Co.? was now finally resolved by the Supreme 
Court in favor of the validity of the Delaware statute, and it was 
further held that the Act was not confined to deaths occasioned on 
land, but that it created an obligation for deaths occasioned at sea 
which could be enforced in admiralty. And thus the operation of 
the rule under which Judge Brown had merely applied the New 
York statute to the strictly territorial waters of that state, and 
under which Judge Taft had only enforced the Canada statute on 
the strictly territorial waters of the Dominion, was now extended 
by the Supreme Court to the ocean itself; and the Delaware statute 
was there applied by the fiction that her ships were legally still a 
- part of Delaware territory although they were actually on the high 
seas of all nations. The court said further that the result of a state 
statute giving a proceeding zm personam would not be the creation 
of different laws for different federal districts. The liability would 
be recognized in all. Nor would this create any lack of uniform- 
ity. Courts constantly enforce rights arising from and depending 
on other laws than those governing the local transactions of the 
jurisdictions in which they sit. But the court carefully added that 


1 Act of Jan. 26, 1886, as amended by Act of March 9, 1901. Del. Laws, 1901, vol. 
31, Pp. 500. 
2 130 U.S. 527 (1889). 
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it was not concerned with these considerations in the case before 
it. The legislation of the United States has enabled the owner to 
transfer his liability to a fund and to the exclusive jurisdiction of 
the admiralty, and he had elected to do so. That fund being in 
course of distribution, “ all claims to which the admiralty does not 
deny existence must be recognized, whether admiralty liens or 
not,” since the federal statute allows the liability to be asserted 
and proved against the fund. 

The views thus expressed in the Hamilton case were inevitably 
followed by the enforcement of the law of France in the case of 
‘‘La Bourgogne.” That vessel was, as already stated, sunk in 
collision by a British ship on the high seas sixty miles off Sable 
Island. Most of her passengers, her captain, and other principal 
officers and many of the crew went down with her. The case, like 
the Hamilton case, came before the Supreme Court upon proceed- 
ings taken by the shipowner himself to limit liability. The value 
of the surrendered property, consisting of life boats and life rafts, 
was supposed not to exceed $100, while the total claims presented 
aggregated more than $2,000,000. Many death claims figured in 
the list. While “La Bourgogne” was held liable for the single 
fault of proceeding too fast in a fog, no privity or knowledge was 
proven on the part of La Compagnie Générale Transatlantique, 
and the company’s right to limit liability was sustained. The 
total fund for distribution consisted of the life boats and rafts, plus 
freight and passage money prepaid for the voyage from New York 
to Havre, aggregating in all less than $23,000. 

The ultimate decision in the case of “ La Bourgogne” might, in 
view of the prior evolution of the maritime law already noted, 
have been reasonably anticipated. In fact Mr. C. Philip Wardner 
of the Boston Bar had forecast the result of the litigation in an 
able critique of the earlier and contrary rulings in Illinois concern- 
ing the same collision. 

The Supreme Court in that case had applied the well-known 
doctrine of the law of the flag to a tort on the high seas. But in 
the Hamilton case it was not the law of a foreign power but the 
law of a particular state of the American Union which was applied 
‘to a tort similarly committed. The vessels registered in Delaware 
' carried the flag of the United States of America and not the flag 
of Delaware. The two ships involved in the collision were bound, 


1 21 Harv. L. Rev. 1-22, 75-91. 
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one from a port of New York to a port of Virginia, and the other 
from a port of Virginia to a port of Pennsylvania, and conse- 
quently were engaged in commerce among the several states. 
The legal embarrassment is apparent, arising from the duality of 
sovereignty in the American government. As already shown, the 
several states are on the one hand mere integral parts of an entire 
domain constituting the United States of America, and have ceded 
to the central authority an absolute and exclusive jurisdiction in 
admiralty. On the other hand, they have retained as independent 
sovereignties a jurisdiction over the unceded or unprohibited areas 
of governmental power. And thus Delaware has been treated by 
the Supreme Court as a sovereign entity legislating for an Ameri- 
can ship while on the high seas, because the vessel was registered 
in a port of Delaware and would by legal fiction remain every- 
where a part of her territory. But even if we are persuaded of the 
correctness of the decision in the case of the Hamilton, the present 
situation is anomalous, and the principles enunciated if applied to 
support an independent action brought by the personal represent- 
atives of the deceased against a ship or owner to recover for 
death, may lead to great difficulties and certainly to unsatisfactory 
results, unless Congress enacts a general death statute. 

In 1875 the Supreme Court declared that the “ Constitution 
must have referred to a system of law co-extensive with and 
operating uniformly in the whole country; that it could not have 
been the intention to place the rules and limits of the maritime law 
under the disposal and regulation of the several states, as that 
would have defeated the uniformity and consistency at which the 
Constitution aimed on all subjects of a commercial character 
affecting the intercourse of the states with each other or with 
foreign states.” The court further said that it would undoubtedly 
be far more satisfactory to have a uniform law regulating such 
liens.} 

Delaware, the first state to adopt the Constitution of the United 
States, undoubtedly surrendered to the courts of the federal 
government exclusive jurisdiction in admiralty, and to the federal 
Congress the power to regulate commerce with foreign nations 
and among the several states. To say, then, that an individual 
state, like Delaware, may, in the absence of paramount legislation 
by Congress, regulate the rights of those who travel on the high 


1 The Lottawanna, 21 Wall. (U. S.) 558 (1875). 
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seas in American ships registered at her ports, is indeed an anoma- 
lous, even if it be, as it probably is, a necessary, sequence to earlier 
decisions. The law of the sea is of universal obligation. No 
single nation, certainly not a single state, should be allowed to 
create obligations for the world.! ‘“ Everywhere the sea’s the 
sea.” Ildca said the old Greek. 

Looking to the future, it would perhaps have been more fortu- 
nate for the court of last resort to adhere to its own law, the law 
of the admiralty forum, and to deny to the representatives of those 
killed in the collision the damages which could not be recovered 
under the general maritime system, but only by the special statute 
of Delaware. Congress could then have changed the legal rule. 

From the foregoing it is apparent that there is no present right 
of recovery for loss of life by negligence on the high seas, either 
by the general maritime law of the United States or by federal 
statute. It is now also settled by the Hamilton and La Bourgogne 
cases, that if the owner of an offending ship surrenders the re- 
mains of his property with freight pending in order to limit his 
liability, persons entitled to an action by reason of the death of 
their decedent under the law of the ship’s flag or domicile, will be 
allowed, upon being brought into court, to participate in the dis- 
tribution of the fund. But on the other hand it has not yet been 
determined by the Supreme Court in a case of death on the high 
seas, that a lien created upon the ship itself by a statute of one of 
the American states will be enforced in admiralty, nor has it been 
expressly decided by that court that an action 2” personam will 
lie in the admiralty under a statute of the state of the ship’s 
domicile. What may be the next step in the development of the 
law does not yet appear. Even if the same rule should prevail in 
direct suits as under the shipowner’s' petition to limit liability, the 
court may find it difficult to decide what law to apply in a col- 
lision at sea between two American vessels. For instance, where 
one is registered in Maryland, with its broad death statute, and the 
other is registered in a state whose statute obviously applies only 
to torts on land. Or, to take another ‘illustration: The Code of 
Delaware authorizes recovery on behalf of any next of kin, whereas 
the Code of Maryland permits no recovery whatsoever for bene- 
ficiaries other than husband or wife, children or parent of the de- 
ceased. What law would an American court of admiralty now 


1 The Scotia, 14 Wall. (U. S.) 170 (1872). 
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apply in a case of collision at sea resulting in the death of a man 
leaving only collateral next of kin for whom suit could not be 
brought under the law of Maryland? Or what would be the maxi- 
mum recovery where the statute of one state fixed no amount 
(e. g., Maryland) and the statute of the other state (e. g., Virginia, 
New York, or Oregon) prescribed an absolute limit? 

The Maritime Law Association of the United States has for 
years sought to procure the passage of an Act for the federal 
courts which would eliminate these difficulties, and in 1903 it 
prepared and submitted such a bill to Congress.1 No definite 
action in reference to it has yet been taken by the National Legis- 
lature, but it is to be hoped that Congress may speedily grant the 
right of civil redress in death cases provided by Lord Campbell’s 
Act and the Continental Codes. A private remedy for the negli- 
gent deprivation of life, existing throughout Western Europe and 
in most of the American states, as well as in the federal District of 
Columbia,” it behooves the United States in their national capacity 
to assimilate their law to the European law and that of the com- 
ponent states of the Union.’ 


1 See Appendix. 
2 Code of District of Columbia (1901), §§ 1301-2. 


® BILL PROPOSED BY THE MARITIME LAW ASSOCIATION OF 
THE UNITED STATES. 


AN ACT TO AUTHORIZE THE MAINTENANCE OF ACTIONS FOR NEGLIGENCE CAUSING 
DEATH IN MARITIME CASES, 

BE IT ENACTED THAT: 

SECTION 1. Whenever an action, whether 7 rem or in personam, might have 
been maintained by any injured party, had death not occurred, to recover damages 
for personal injury happening to such person on the high seas, the Great Lakes, or 
any navigable waters of the United States, or if happening to any of the passengers or 
crew on board of any vessel of the United States, then in whatsoever waters such 
vessel may have been at the time of-such injury, such injury in every such case having 
been caused by the wrongful act, neglect, or default of another and though amounting 
to a felony, then, if such personal injury shall result in the death, whether on land or 
water, of the person injured, an action im rem or in personam as may be appropriate, 
may be brought for the exclusive benefit of the deceased’s husband, wife, or next of 
kin, by the personal representatives of the deceased against the vessel foreign or 
domestic or the persons that would have been liable to the deceased if death had not 
occurred. And in such action such personal representatives may recover such 
damages as shall be fair and just compensation, with reference to the pecuniary 
damages resulting from such injury and death to the deceased’s husband, wife or next 
of kin, severally, not exceeding in all the sum of $5,000, to be apportioned among 
them at the trial, according to the pecuniary damages severally sustained by them, 
‘ provided, however, that such action, if i# rem, shall be brought within one year, or if 
in personam, within two years, after the decedent’s death; but if the vessel or the 
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It is true that the American courts of admiralty have, without 
the aid of a statute, found in several instances of death, the means 
of preventing the injustice which would have followed an adher- 
ence to the law of the admiralty forum, for the paramount and 
universal law “laid up in the bosom of God,” upholds the sanctity 
of human life. Justice, the great interest of mankind on earth, is 
the ligament which binds the civilized nations together. It 
knows no distinction of nationality, of time, or of place. Its 
universality, its duration, and its immutability are thus portrayed in 
the lofty words of the greatest of Roman orators: “Nec erit alia 
lex Romae, alia Athenis, alia nunc, alia posthac; sed et omnis 
gentis, et omni tempore, una lex, et sempiterna et immutabilis 
continebit.” 2 George Whitelock. 


BALTIMORE. 
SUPPLEMENTAL Note. — The recent collision at sea between the British 


steamship Republic and the Italian steamship Florida further emphasizes the 
importance of Federal legislation concerning damages for death by negligence. 


persons liable be absent from the United States at the time of such death, the periods 
above limited for the commencement of the action against them respectively shall be 
counted from the time of the first presence of such vessel or persons within the 
United States affording reasonable opportunity for service of process upon them after 
such injured person’s death. 

SECTION 2. Ifat the decedent’s death, any action brought by him to recover damages 
for such injuries be pending and undetermined, such action shall proceed no further, 
except that his personal representatives may at their option on petition to the Court 
and upon such notice to the defendant as the Court may direct, be substituted as 
plaintiffs in that action, and such amendment of pleadings be made as the Court may 
direct, and the action may on order of the Court thereafter proceed for the recovery 
of damages pursuant to this Act, and not otherwise ; if final judgment on the merits 
has been rendered in the deceased’s lifetime in any action brought by him for such 
injuries, such judgment shall be a bar to any other action therefor, except for the 
enforcement of such judgment. _ 

Except as in this Section provided no other action than that given by the 
preceding Section shall be maintained by reason of such injuries. 

SECTION 3. This Act shall not abridge the rights of shipowners and others to avail 
themselves of the provisions of Sections 4282, 4283, 4285, 4286 and 4287 of the 
Revised Statutes of the United States, and Acts amendatory thereof and additional 
thereto relating to limitations of liability; nor the right of suitors to a remedy ix 
personam in the Courts of the several States and elsewhere, for the recovery of 
damages under this Act, against any person or corporation liable therefor. 

Section 4. In any action brought under this Act, negligence or contributory 
negligence of the decedent shall have the same effect as to the damages recoverable 
as if the action were an action brought by the injured cametis but the damages are not 
in any case to exceed the limit above provided. 


1 Webster’s Address on Story. 
2 Cicero, De Re Publica, III, 28-33 (Tauchnitz, Leipzig, 1865, p. 214). 
27 
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The claimant of the Florida has instituted limited liability proceedings in the 
United States District Court for the Southern District of New York. It may 
be assumed under the doctrine of La Bourgogne that the existence ve/ non of 
negligence causing the collision will be determined according to American legal 
standards. No damages for the death of the victims being recoverable under 
the general maritime law of America, the representatives of those killed must 
rely on law foreign to the forum. If the Florida is held at fault, valid death 
claims would seem entitled to participate in the distribution of the fund arising 
from the sale of that vessel. But the general right to participation will depend 
upon the Code of Italy, and not upon the maritime law of the United States. 
If, on the other hand, the Republic is held liable for the collision, and her 
owner seeks to limit liability, it is an interesting question as to what law, if any, 
can be invoked to sustain the death claims, and whether or not persons other 
than British citizens are excluded from the benefits of the English death 
enactment. 


G. W. 
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MEASURE OF DAMAGES. 


MEASURE OF DAMAGES WHEN PROPERTY 
IS WRONGFULLY TAKEN BY A PRIVATE 
INDIVIDUAL. 


7HERE chattels, or land, are not destroyed, nor taken by 

condemnation proceedings, but are taken by a private 
person, what shall be the measure of damages for the loss? Shall 
it be the value as of the time of taking or of the time of demand? 
Shall it be the same whether the injury is caused innocently or 
knowingly? Shall the loss always be measured by compensatory. | 
damages, or shall exemplary damages sometimes be allowed? 
These are some of the questions that come flocking to meet one 
as he enters this interesting field of legal thought. 

The loss may be occasioned in any one of three different ways: 
A person may appropriate another’s chattels, or sever a part of his 
land and appropriate it as chattels, either inadvertently or know- 
ingly but not maliciously, or maliciously. The party injured may 
seek his redress through an action in replevin, or conversion, or 
trespass. So that the question of the measure of damages for the 
wrongful taking of one’s property arises in nine different ways. 

If a person injured elects to sue in trespass, he may recover s 
exemplary damages, if the act is wanton, or malicious; the dimin- _ 
ished value of his land, that is the value in place of the articles i 


removed together with any injury to the freehold by reason of the j 
removal, if there is a wrongful entry on his land; and the actual q 
value to him of the things taken, if they have no market value; a 
but, in this form of action, he may also recover for any enhanced 
value given to the chattels by the labor of the wrongdoer, if not 
through inadvertence.! 

If the person injured sues in conversion, or trover, exemplary 
damages are recoverable as in the case of a suit in trespass if the 
act is malicious; the enhanced value given to the chattels by the 
labor of the wrongdoer, if the act is done knowingly; but only 
the value at the time of taking, or after severance in case of sever- 
ance from realty (though some cases hold that the value should be 


Re 


1 Engle v. Jones, 51 Mo. 316; Brown z. Allen, 35 Ia. 306; cases infra. 
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before severance, or in place), with interest, if the taking is inad- 
vertent and innocent.! 

If the person injured prefers to sue in replevin, he is entitled in 
the alternative, either to damages, as in the case of conversion, or 
the return of the chattels, whether taken knowingly or inadver- 

tently, unless the advertent wrongdoer changes them in species, or 
so increases them in value that the original chattels are mere acces- 
sories and the new value is out of all proportion to the original, or 
confuses them with other goods of unequal grade, but if he requires 
the return of chattels taken by an innocent wrongdoer, or by an 
innocent purchaser from an intentional wrongdoer, in either case 
he is required to compensate such innocent party for the enhanced 
value given by him? 

These propositions, which are generally adhered to, suggest a 
number of questions, and the first is regarding exemplary damages. 
These are not allowed on any theory of compensation to the in- 
jured party, but rather for the purpose of punishing the wrongdoer 
and as a warning to others. Do such damages have any place in 
civil actions? The writer thinks not. This question has been so 
often discussed that it is becoming somewhat threadbare, and it is 
not his purpose to enter into any extended treatment of the same, 
but merely to give a sort of summary of the arguments against the 
awarding of exemplary damages, especially for violation of prop- 
erty rights. There are two kinds of wrongs, public and private, 
the former violating the rights which inhere in the people as a 
whole, and the latter the rights which belong to some individual, 
The remedy for the violation of a public right is criminal punish- 
ment, of a private right, redress, which can be accomplished either 
by the restoration of that of which a person has been deprived, or 
by awarding him compensation therefor. The early idea of private 
vengeance has been supplanted by the criminal law, so that there 
is no longer any place for it in civil law, and place cannot be made 
for it by talking about punishing a person for the public and for 
the sufferer in the right of the public. The allowance of exem- 


1 White et a/ v. Yawkey, 108 Ala. 270; Beede v. Lamprey, 64 N. H. 510; Gaskins 
v. Davis, 115 N. C. 85; Eaton v. Langley, 65 Ark. 448; Wooden Ware Co. v. United 
States, 106 U.S. 432; Forsyth v. Wells, 41 Pa. St. 291 ; McLean Co. Coal Co. v. Long, 
81 Ill. 359; Single v. Schneider, 24 Wis. 299; Winchester v. Craig, 33 Mich. 205; 
Tuttle v. White, 46 Mich. 485; Nesbitt v. St. Paul Lbr. Co., 21 Minn. 491. 

2 Silsbury v. McCoon, 3 N. Y. 379; Wetherbee v. Green, 22 Mich. 311; Pratt z. 
Bryant, 20 Vt. 333; State v. Shevlin-Carpenter Co., 62 Minn. 99; Eaton v. Langley, 
65 Ark. 448. 
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plary damages puts a man in jeopardy twice for the same offense, 
contrary to provisions in State and Federal constitutions, for, 
though the same wrong is inflicted, the fine awarded as punish- 
ment in the civil action does not prevent indictment and prosecu- 
tion in a criminal action, and punishment in a criminal suit is not 
admissible in mitigation of exemplary damages. The purpose of 
these provisions is to prevent double prosecutions for the same 
offense, and when, in addition to the civil wrong, the same act is 
split up into two further offenses criminal in nature, whether one is 
called private and the other public, or both are called public, this 
purpose is violated, and the accused is harassed with two prosecu- 
tions. No hypothesis, however ingenious, can cloud the mind to 
the fact that exemplary damages put a man in jeopardy once, and, 
if he is also punished criminally for the same offense, he is “ twice 
put in jeopardy.” A Again, when assessed exemplary damages, 
the accused is really punished for a criminal offense without the 
safeguards of a criminal trial. He issummoned into court to make 
compensation for a purely private injury, with no issue upon a 
criminal charge presented; punishment by fine is inflicted without 
indictment or sworn information; the rules of evidence as to crim- 
inal trials are rejected; the doctrine of reasonable doubt is replaced 
by the rule of preponderance of evidence; the defendant is com- 
pelled to testify against himself; and, though in criminal offenses 
the law fixes a maximum penalty which is imposed by the court, 
the jury is entirely free to assess exemplary damages, subject only 
to the power of the court, unwillingly exercised, to set aside the 
verdict. The procedure and principles of criminal law are disre- 
garded, the rules of damages are forgotten, and the machinery of 
justice is used for the avowed purpose of giving the plaintiff that to 
which he has no shadow of right. He recovers compensation for 
all direct and consequential injuries resulting from a breach of con- 
tract or a tort; for the loss of property, of time, of earning capac- 
ity, of profits, of reputation, of services and society, for expenses, 
for physical pain, for mental suffering, for injuries to result in the 
future as well as those which have already flowed from the wrong; 
and then, in addition to all this, after exact justice has been meted 
out between the contending litigants so far as it is possible to do 
so, he is allowed to recover exemplary damages, not for any injury 
he has sustained, but as a punishment to the wrongdoer and as an 


example to others. The doctrine is altogether inconsistent with ~ 


sound legal principles and it is unfortunate that it ever found lodg- 
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ment in the law, and we look with admiration upon any court 
brave enough to disown and abandon it.! 

Passing by the cases of malicious injury, as only involving ex- 
emplary damages, we come to suits in trespass, conversion and 
replevin, both where the injury is caused knowingly but not mali- 
ciously and where it is caused inadvertently, and the first question 
to suggest itself here is whether there should be any difference in 
the measure of damages in the different cases. 

Before proceeding further, we should note that in these cases 
the question of the allowance of exemplary damages does not 
arise, for there is lacking that malicious, or wanton, or reckless 
conduct necessary to warrant the punishment of the offender, even 
where the doctrine of exemplary damages prevails. It is true that 
this distinction is not always noticed. The Supreme Court of 
Minnesota? and other courts have given as a reason why a wilful 
wrongdoer has to pay greater compensation than an innocent is 
because “he is entitled to no consideration, and it is just, as a 
punishment to him and a warning to others, that the full penalty 
be visited upon him, although the plaintiff gains thereby.” But 
this announces a wrong principle. Conduct must be more vindic- 
tive than this before any court can allow exemplary damages. 
Here the measure of damages is determined by the court, exem- 
plary damages are determined by the jury. Here the damages are 
awarded as a matter of right, exemplary damages are awarded as 
a matter of discretion. Whatever damages are recoverable for 
either the inadvertently, or the knowingly but not maliciously, 
taking of another’s property are compensatory in character. 

Can a difference in the measure of damages be prédicated on the 
nature of the action or the fact of knowledge on the part of the 
wrongdoer? For any legal injury he has sustained, the party in- 
jured is entitled to just compensation, and no more. Heis entitled 
to be placed in the same situation, so far as money can do so, as 
though no wrong had been committed. He has a right to be made 
whole again. To give him any less than this still leaves him an 
injured party; there is some injury not redressed. But, to give 
him any more than this, instead of exactly redressing his injury, 
causes a new injury to the first wrongdoer, who is now the injured 
party. Hence, no matter what the form of the action, the object 
is the same, and a different rule of damages should not and does 


1 8 Eng. Rul. Cas. 360-382; 1 L. R. A. Dig. 933-937. 
2 State v. Shevlin-Carpenter Co., 62 Minn. 99. 
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not prevail, in trespass, conversion and replevin, except when 
circumstances of aggravation are relied upon. Unless vindictive 
damages are sought a person is restricted to compensation for his 
pecuniary loss. There is no reason or principle why for the same 


injury the measure of damages should be different in one form of | 


tort action than in another; the loss is the same, and the redress 
should be the same; to hold otherwise is to permit the form of the 
action rather than the actual injury, to fix the damages. That a 
person sometimes recovers more in trespass than in conversion is 
due to the fact that he is suing for a different injury, or injuries. 
For example, he may sue in trespass for injuries to chattels and 
land, but if he sues in conversion or replevin he sues only for the 
injuries to the chattels. There is as little foundation for a dis- 
tinction between a case where an injury is caused knowingly, but 
not in such a way as to call forth exemplary damages, and a case 
where it is caused inadvertently. A man is damaged just as much 
whether the injury is caused by mistake or intentionally, and what- 
ever rule of damages is adopted in one case should be adopted in 
the other. A, innocently, and B, intentionally, trespass upon. C’s 
land and cut some of his timber, each cutting the same quantity 
andegrade. A has caused C just as great an injury as has B. A 
and B each transports to distant markets the timber which he has 
cut and works it up into lumber, the value of the lumber which A 
holds being identical with the value of that B holds. B has now 
caused C no greater loss than has A. There should be no differ- 
ence in the measure of damages because either of the form of the 
action, or because of the intent with which the wrongful act is 
done. 

At last we are ready for the question, What shall be the measure 
of damages? Shall it be the value at the time of taking, or the en- 


hanced value? Having decided that the rule should not vary with 


the form of the action nor the intent of the wrongdoer, the next 
and most difficult question which arises is the determination of 
what that rule shall be. The true measure of damages for an 
injury of this sort is the enhanced value at the time of demand, or 
suit. At the time of the taking the owner has not sustained all the 
injury that it is possible for him to sustain from the loss of his 
chattels, nor is that all the injury which the wrongdoer causes him, 
so that the injured party is entitled only to compensation for the 
injury caused by the taking with interest on that amount to the 
time of trial. His title and right to the possession of the property 
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continue. He does not have to consider it converted unless he 
so desires. He has a right to treat it as converted at any time 
between the time of taking and the commencement of the action. 
The title can be changed only by an agreement of the parties, or a 
satisfaction of a judgment, except where an innocent party changes 
the identity of the chattels, or so increases their value that it is out 
of all proportion to the original value. Hence the injured party is 
entitled at any time, before the running of the statute of limita- 
tions, to the return of his property or to its value. This the cases 
all hold, in the case of an intentional wrongdoer. But, apparently, 
this is not the general holding of the courts in the case of an inad- 
vertent wrongdoer. It is the object of this article to show that the 
courts either do not or ought not to make such a distinction. It 
is hoped that the last has already been done; it remains to explain 
the apparent conflict in the adjudicated cases. 

The real difficulty in the situation is not seen when we look 
simply at the party who has lost his property; we must look at 
the party who has taken it, or who has purchased it from the 
taker. Suppose that the latter takes a colt, when it has very little 
value, that he feeds and cares for it two years, that he puts it into 
. the hands of an expert trainer, until it becomes a valuable race 
horse, worth three thousand dollars. Suppose that a trespasser 
cuts timber, and mostly by his own labor and expense increases 
it in value three or four times. Suppose that this occurs with 
any one of a thousand things. Shall the one who thus enhances 
the value of a thing lose all the fruits of his labor? If he all the 
time knows that he is conferring these benefits upon another party, 
yes; but, if he is ignorant of this fact and is acting dona fide and 
innocently, no. The courts are right in drawing the sharp dis- 
tinction which they have drawn between the cases of intentional 
and inadvertent trespasses, but many of them have made a mis- 
take as to the remedy to be applied. The solution for all the 
difficulties here arising lies, not in announcing different rules, or 
measures, of damages, for the loss which the original owner has 
sustained, but in finding some right of action for the innocent 
party who has added his labor to the other’s chattels. This is 
found in guasi contracts. After this enhancement in value, both 
parties have an interest in the property. The wrongdoer has an 
equitable interest in the property to the extent that he has in- 
creased its value by his labor bestowed upon it in good faith. Ac- 
cordingly when sued by the original owner, whether in replevin 
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or in conversion, he is entitled to set up a counterclaim for the 
reasonable value of the benefits which he bestows upon the 
original owner when the latter elects to accept them by bringing 
suit. This is not the difference between the value of the property 
at the time of taking and suit, but the value of the benefits which 
the wrongdoer innocently bestows, not to exceed that amount. 


The increased value is the joint result of the original material and 
the work and materials expended by the laborer, with sometimes 


an independent cause, like a better market, contributing to the 
enhanced value. The wrongdoer, though innocent, is not entitled 
to all this: the ordinary measure of damages in guasz contracts 
is the true criterion, and the benefits for which he is entitled to 
recover are only those which he has added to the chattels after 
severance, where land is taken and converted into chattels and 
improved, for the trespasser has added no value to the land; he 
can recover for only the added value he has given the chattels. 
On this last point there is conflict in the English and American 
cases, the rule in the case of minerals severed being stated so as 
to include all improvements since they were in place, but it is 
believed that in general the rule here announced is correct. 
The rule of damages adopted and applied by many of our state 
courts and by our United States Supreme Court is unjust and an 
outrage on the rights of property. By the rule of these tribunals, 
instead of the owner receiving the profits that are made from the 
objects of his ownership, the profits are given to the trespasser. 
This is nothing more than judicial robbery. It is allowing one 
man to take another’s property without paying any compensation. 
The true rule should compensate the innocent party for the labor 
and expense he has bestowed upon the chattels to the extent their 
value is enhanced thereby, but it should give all the other advan- 
tages of ownership to the owner. Thus, if A inadvertently tres- 
passes on B’s land and cuts timber, when its value standing is three 
dollars a thousand and after severance four dollars a thousand, and 
he then transports it to his saw-mill and saws it up into boards at 
a total expense of five dollars a thousand, but at that time and 
place the value of the lumber is twenty dollars a thousand, B 
should be allowed to sue A in any form of action and recover 
either the lumber or its present value of twenty dollars, less five 
dollars a thousand. That is, in a suit in conversion, he should 
recover fifteen dollars, whereas, according to the cases criticized, 
he would at the most recover only four dollars a thousand, and A 
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would put the eleven dollars of profit into his pocket; and, though 
not in this ratio, this is exactly what some of our largest lumber 
companies have been doing for years. Adopt the rule and meas- 
ure of damages here contended for and there will be less incentive 
to become innocent trespassers. The wrong, if any, has been 
caused by the courts, and it should be righted by the courts. 

The only limitation upon the allowance of counter damages for 
benefits conferred is that the courts should exercise great caution 
in protecting wrongdoers, and only allow them compensation where 
there is the plainest case of innocence. It is an easy thing for one 
to claim that he has purchased property in entire good faith, and 
an easier thing to claim that through innocence and mistake he 
has unintentionally trespassed over the boundary line of his land 
and cut timber on another’s land, especially if the land trespassed 
upon happens to belong to the state. There is nothing which has 
thrown more discredit upon the law than the spectacle given us 
by some of the courts sitting near the great lumber regions of our 
country in their endeavors to discover inadvertence in the conduct 
of some great lumber companies, which have grown rich upon 
their stealings of timber from private and state lands. But if these 
courts would adopt the theory herein set forth there would be less 
likelihood of their giving us another such a spectacle, for it is not 
so easy to prove a guasi contract as to prove inadvertence, where 
the latter is one’s business. 

By the use of this conception of guasi contracts, the law of 
damages is freed from inconsistencies; true compensation, the 
ambition of the law, is accomplished by one uniform perfect rule; 
the serfdom of form is thrown off; and at the same time complete 
and careful justice is awarded to all parties, innocent and wilful, 
sufferers and wrongdoers, owners, trespassers, and purchasers. 


Hugh Evander Willis. 
UNIVERSITY OF MINNESOTA. 
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A PLEA FOR STRAIGHT THINKING. 


A PLEA FOR STRAIGHT THINKING CON- 
CERNING THE ENFORCEMENT OF LAWS 
AS THEY EXIST. 


T has become an increasingly prevalent fashion of late for the 
lay world to criticize our bench and bar. Such criticism is 
usually based upon the broad claim that our legal system, as now 
administered, fails to “do justice.” Often the basis of censure is 
the refusal of the courts to construe acts of the legislatures as the 
lay world in general, or the executive or legislative branches of the 
government, desire and think proper. We have recently had 
some notable instances of criticism on this score. A still further 
ground of detraction has been found in the judgments of our 
courts condemning certain legislative acts as contravening the 
constitutional limitations. Such judgments have aroused great 
hostility where the proscribed legislation had its origin in a wave 
of strong popular opinion. Or a particular cause, which attracts 
wide public attention, calls down upon the court passing judgment 
therein a tremendous “hue and cry” because of the “unjust 
result” reached, as the populace regard it. 

In view of this critical tendency it is important to consider again 
the nature and origin of our legal system, to the end that we may 
ascertain whether these criticisms are well founded or baseless. 

The optimism of humanity reveals itself in men’s adherence to 
the ideals they have created, even though such ideals are proven 
impossible of present attainment. When it becomes evident that 
these ideals are not being realized, we are often perturbed and 
denunciatory. It is well, too, that we cling pertinaciously to those 
things which seem desirable to us, for out of our longing and 
struggling come the great reforms of the world. One great evil, 
however, results from confusing the ideal with practical and exist- 
ing conditions — men are unable accurately to measure and judge 
the motives and conduct of those about them. 

Nowhere is this more evident than in the realm of the law. 
The lofty ideal in our hearts is that of justice. When we find 
our system of legal and equitable rights and remedies failing to 
accomplish the desired result, we are prone to attribute many base 
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motives to the judges and lawyers who administer it. We say: 
“ The object of our laws is justice. When justice does not result, 
some one has been guilty of a wrong. It must be the lawyers or 
the judges who have sinned, as they are charged with the adminis- 
tration of the laws.” Or, again, when some popular reform has 
found expression in an act of the legislature and the courts have 
pronounced it ineffectual to accomplish the object sought, either 
by reason of faulty expression or on account of some constitutional 
inhibition, the people say: “ Our reform is just and right; the 
courts and lawyers are aiding injustice when they declare the 
reform measure to be invalid.” 

It behooves us, however, to examine these conclusions. Does 
it follow that our courts and lawyers are performing their duties 
badly if what we regard as justice at the moment fails to result 
from the decisions of our courts and the applications of our rules 
of law? There can be no doubt that such is the destderatum — 
our ideal, in other words; but is it the fact? To get our answer 
it is necessary to consider the foundation upon which our legal 
structure is based. 

It seems clear that the structure is entirely artificial We may 
grant that our laws owe their origin to the innate longing of man- 


kind for justice. But we then have to define “ justice,” and history 


shows us that this is a most elastic term. It certainly meant to our 
good Puritan forefathers something very different from what it 
does to us, and yet neither their nor our motives are to be im- 
pugned. There is no escape from the conclusion that our laws 
have sprung into being from wholly artificial agreements or rules 
as toconduct. In the beginning “ might made right.” If one had 
found a bright pebble which his neighbor wanted, the latter took 
it if he could. Eventually a rule was adopted that strength should 
not be the criterion, but that prior possession should settle the 
matter. Then arose a controversy as to what should be deemed to 
constitute prior possession, and a regulation was adopted to cover 
that point. Next came the question of what should happen to the 
pebble if the possessor died, and a rule was formulated on this 
subject. 

In process of time the two men became hundreds and the hun- 
dreds thousands, and the questions for solution well-nigh innumer- 
able. Then the informal compacts or rules necessarily became 
“ laws.” 

They were none the less artificial, however. The right of the 
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Biblical patriarchs to the undisturbed possession of several wives, 
as well as our more circumscribed claim to one, rested and rests 
only upon the obligation of the other members of society to respect 
such right and claim. In other words, it was recognized that the 
peaceable association of men in groups required some fixed and 
dependable regulation or adjustment of their conflicting interests, 
and that any such regulation or adjustment had to be created, out 
of whole cloth, as it were, by an agreement or rule of conduct 
which would effect the desired result. We are pleased to say often 
-that this or that “ right” is founded upon “ abstract justice,” but 
this only means that all men have concurred in the establishment 
of the rule which creates the “ right,” without dissent. For ex- 
ample, men have uniformly agreed for many centuries that their 
conflicting interests can be best harmonized by allowing the finder 
of the pebble to keep it as against the desire of his stronger fellow 
to take it away. But this does not mean that the finder has any 
inherent “ right” to it; it only shows that there has been no differ- 

ence of opinion as to the best form of adjustment. | 

After a time another difficulty presented itself: there appeared 
two men, each claiming to be the prior possessor of the pebble. 
How was the question to be determined? The answer to this 
query necessitated an amplification of the prior conventions. After 
such elaboration the compact or law was no longer that the prior 
possessor should have the pebble, but that he who proved prior 
possession should be entitled to it. Out of the difficulties which 
presented themselves in connection with this proof, the rule be- 
came more and more involved; the right to the pebble came to 
depend not only upon proof of the prior possession, but upon 
proof of a certain kind or character, by certain persons or docu- 
ments and before a given court or body of men. 

It is not material to our present discussion to consider how these 
conventions or rules came into being, or how they gained the 
force of authority as law — whether the “‘ Social Compact” theory 
of Locke accounts for them, whether mere custom is sufficient to 
explain their origin, or whether they grew up in some other way. 
It is a matter of indifference here, whether they were voluntarily 
assented to by all the members of the political body or whether 
the assent of some of them was compelled through the superior 
force of others. The essential fact is that, in some way or other, 
these rules of conduct came to be assented to and acquired con- 
trolling force. 
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Thus, our “ rights” are only the creatures of these compacts or 
rules of conduct. We have a “right” because a particular item 
of-the conventions or laws limits the action of the rest of the 
world in connection with the subject. In the very nature of things, 
these “ rights ” must be as artificial as the society out of which the 
compact or laws have sprung. The agreed rules of conduct which 
govern our correlative “ rights” and “ duties” and which find their 
definition in our laws, are of no different origin and character from 
those controlling the less important matters of purely social inter- 
course. No one can doubt the entire artificiality of the convention 
that men shall wear trousers instead of skirts. And there should 
be no less uncertainty as to the character of our laws’ foundation. 
In a word, our laws, like our social customs, are only the self- 
imposed rules of the game we have agreed to play. 

The players of what we ordinarily consider a game expect to 
abide by the rules they have agreed to for the government of the 
play under all circumstances. If such rules provide for a penalty 
when certain things occur, no one can object to the imposition of 
the penalty when the agreed facts arise. Of course, there may be 
laudable feelings of generosity on the part of any player which 
prompt him to waive the advantage the agreed penalty gives him; 
but no one has any just cause for complaint, so far as concerns 
the rules themselves, if his fellow stands on the rules agreed to by 
all the players and demands an exact compliance with them. The 
converse of the proposition is true, too. No one can demand the 
penalty unless all the stipulated circumstances occur. It is only 
when they exist that the penalty can be exacted. 

The same is true in the more serious “ game,” for the regulation 
of which our laws are designed. Every one is entitled to shape his 
conduct on the exact rules agreed to by himself and his fellows 
through their association in the body politic which has formulated 
the rules into “laws.” I say “entitled”: naturally, many follow 
the higher ideal, and refuse to take advantage of the letter of the 
law when it seems to work unjustly. But of that later. The point 
now is that, under the rules of the body politic heretofore formu- 
lated into “ laws,” every man has the right to insist that no one 
shall demand anything more of him than precise compliance with 
the agreement and that he shall be subjected to no pains and 
penalties other than those “nominated in the bond.” 

When we translate these generalities into particularities in the 


realm of the administration of our laws by the courts, we find the 
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layman aghast. -When he is told that it is the absolute right of 
a man who has deliberately broken his contract to be immune from 
any penalty therefor until the fact of the breach and the guantum 
of damages sustained thereby have been established in a certain 
tribunal, by certain kinds of proof and with a reasonable degree 
of certainty, the natural rebellion against the failure of the ideal 
causes a vigorous expression of dissatisfaction. When it is made 
clear to him that the guiltiest murderer is entitled to insist upon 
the state’s attorney proving his guilt beyond a reasonable doubt 
according to well-established rules of evidence before his life can 
be taken as punishment for the crime, he is even more rebellious 
against the conditions which prevail. Why? Solely and simply 
because he has failed to realize that our laws are the “ rules of the 
game ” of our political and social life, and because he has neglected 
to acquire an accurate knowledge of such rules. 

If he had such realization and knowledge, he would not attribute 
improper motives to the judge and lawyer who cooperate in secur- 
ing a fair trial to the murderer or contract-breaker. He would see 
that they were simply keeping the oath they each had taken, to 
do as much as in them lay to secure the proper administration 
of the laws of the land. The legally trained mind cannot escape 
the fundamental idea, acquired all through the professional train- 
ing, that the law is the agreed rule of conduct, and is to be adminis- 
tered as it exists, without any respect for persons, whether fvo or 
con. Where it gives an advantage of some sort to a man who, 
viewing the matter from our highest ideals of justice, ought not to 
have such advantage, it is, nevertheless, to be followed and admin- 
istered. It is a rule of the game to which we have all agreed in 
advance, and no one should be heard to say that it is not to be 
regarded as binding. Indeed, our ideal of justice prompts us to 
declare that it would be grossly improper to change any of the 
prearranged rules after the event. If it were suddenly agreed by 
three of the four players at a game of bridge that, in order to 
“ work justice” in a certain hand which had been played and in 
which one or more of the players had “ revoked,” the established 
rule requiring one to follow suit was to be regarded as abolished 
in determining who had won the odd trick, we all would agree, I 
think, in deeming the fourth man sorely aggrieved. Yet there is 
no difference in principle between such a case and a refusal to 
administer our laws impartially where they seem to work injustice. 
And the lawyer and judge who assist the most abandoned criminal 
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in getting whatever “ rights” he has under the laws as they exist, 
ought not to be the target of the unthinking attack which so often 
gains well-nigh universal assent and approbation. 

So far as his individual conscience goes, he is only doing what - 
he swore he would do when he ascended the bench or was admitted 
to the bar. Is he to be condemned for doing that? But, our 
earnest layman objects, he is furthering injustice. Is he, though? 
Let us consider that for a moment. 

We have already agreed that our standard of justice is an ever- 
varying one, with vast differences of opinion on the subject. But 
let us assume that, in the particular case under consideration, we 
all would declare, with one accord, that the result which a rigid 
administration of the existing law requires, does effect an undesir- 
able result. Can it be said that, even on such an assumption, the 
lawyer or judge is “furthering injustice” if he adheres strictly to 
the law as it is, and either succeeds in bringing about such result, 
or (in the case of the judge) directs it? Ex hypothest, he does in 
the particular case, but his horizon ought to be much larger than 
that. He ought to consider what will be the effect of any depart- 
ure from the established rule of conduct on those who are striving 
to shape their life in accordance with such rule. If the rule is 
departed from once, to work what the individual lawyer or judge 
or even all the world regards as justice in a particular case, is there 
any reason why we shall not assume that there will be another 
departure from it; and, if so, will it not be more radical than its 
predecessor? 

The truest and broadest justice consists in the unswerving admin- 
istration of the rules of the game as we have agreed upon them. 
We each may suffer at times because our limited human brains have 
not formulated the rule in a shape sufficiently comprehensive to 
effectuate our object. Then let us modify the rule in respect of 
our future conduct; but we ought not to seek to evade the rule 
we have agreed upon so far as it affects past matters. Where there 
is any such evasion, the grossest injustice results because of the 
inability of any member of the community to govern his conduct 
according to any rule. He does not know what the rule is, or, 
rather, what it will be declared to be. 

In our strivings toward the attainment of the idealistic justice we 
have in our hearts, centuries ago we set up a “keeper of the king’s 
conscience.” It was to be his duty and prerogative to ameliorate 
the rigid and unswerving administration of the fixed “ rules of the 
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game,” where the king, in his capacity of a beneficent parens 
patriae, could see that injustice would result from a judgment in 
accordance with those rules. This chancellor was to decide dis- 
putes “according to natural justice and equity.” He was to be 
bound by no hard and fast rules. In short, he was to be the 
embodiment of our cherished ideal of justice. Nothing has ever 
demonstrated the impossibility of attaining this ideal— at least 
while human nature is as frail and fallible as it has been up to this 
time —so conclusively as the history of the development of this 
“ keeper of the king’s conscience.” Beginning with no fixed rules 
governing his administration of the “ king’s conscience,” except 
that of doing “natural justice and equity,” at the present time we 
find this “ conscience” as entirely controlled by rule and rote as 
the courts of law. While the rules applicable in a court of equity 
(as the court of the chancellor has come to be called), differ some- 
what in substance from those governing a court of law, there is 
not a shadow of distinction in respect of the rigidity of the rules. 
Equity has become as ossified as the law. A learned judge has 
recently expressed this most forcefully; he says: 


“Courts of equity act on fixed principles, and in this respect their au- 
thority is no more to be arbitrarily exercised than is the authority of courts 
of law. These principles emanate from natural or intuitive justice, and are 
necessarily of general application, to which particular cases must be made to 
conform. A court of equity, therefore, must move within these principles 
and adhere to them, lest the condition of the law be one of uncertainty and 
chaos, whereby those desirous of conducting themselves according to law 
are prevented from knowing what the law is and of regulating their affairs 
by its demands and commands.” 


Another jurist says: 


“ While some courts, in the eager desire for justice, have carried their rules 
quite far. . . , there is often great danger of forgetting that there is virtue 
and truth in the maxim that ‘Hard cases are the quicksands of the law.’ 
There is, in all such instances, great danger of the courts drifting entirely 
away from the fundamental grounds upon which a rule of equity is builded, 
and getting out upon the wide sea of adventure without chart or compass. 
While rules and principles of equity jurisprudence are constantly expanding, 
in the aspiration for justice in the administration of law by the courts, they 
should never forget that ‘the sprout is to savour of the root and go the 
same way.’” 
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It would seem, therefore, that the very structure of our society 
and body politic drives us, even against our will, back to the pre- 
cisely formulated and rigidly administered “ rule of the game.” 
Up to this time our ingenuity has not been able to devise a means 
of working toward our ideal of justice in any other way. And no 
one has been able to suggest any other mode of procedure which 
seems better adapted to our end. 

The logical course is to accept the situation and work toward our 
goal along the path apparently marked out for us. Let us realize 
that the agreed rule is to be the rule under any and all circum- 
stances, and that the exact application of it, even where it works 
what seems to us injustice in a given case, is the course best 
adapted to the attainment of our ideal because it will drive us to 
such a modification or restatement of the rule as will embody in it 
the elements necessary to accomplish the justice we seek in all 
cases. The course of some judges, in seeking to stretch the rule 
so as to prevent what they regard as an unjust result in any given 
case, is thus, in the long run, most injurious: it precludes exact 
knowledge of what the rule is; if the rule is inartificially or inade- 
quately formulated, it retards the process of reformation. It has 
produced more injustice than all the “ hard cases” since the world 
began, because of the confusion and uncertainty it has injected into 
our system. The sagacious person, seeking antecedently to make 
his conduct conform to the rule, is unable to do so because he can- 
not ascertain what the rule is. As a result, despite all his care and 
desire to act properly, he is adjudged to have contravened the rule. 
Surely, no injustice is equal to this! 

Respect for the rules as they have been established, and the duty 
to assist in their exact execution do not, however, in any degree 
suspend or modify the higher law, “to deal justly.” Above all the 
rules of conduct which we have framed for our governance in the 
political or social body, is the requirement that a man shall “ to his 
own self be true.” When the individual conscience dictates a cer- 
tain line of conduct which involves the relinquishment of a “ right” 
given under the law, nothing in this article is intended to intimate 
that the “right” ought to be insisted upon. But that is a matter 
of individual conscience — of what a man requires of himself. It 
does not involve compulsion by his fellows. 


Fohn S. Sheppard, Fr. 


New YORK. 
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RECOVERY FOR Goops SOLD By AN ILLEGAL CompinaTion. — A highway 
robber may safely retain his partner’s share of the booty, for the law leaves 
parties to an illegal transaction in the situation it finds them.’ The robber 
is thrown out of court, not because he is a professional law-breaker,’ but 
because he is attempting to enforce an unlawful agreement. To justify 
withholding legal redress, then, from an applicant “ trust,” it must not only 
appear that the plaintiff is or represents a combination created and usually 
acting in illegal restraint of trade, but the particular right sued on must have 
arisen from, be incidental to, or directly further, the illegal scheme.* Thus, 
that the plaintiff is a “trust” is no defense to suits for infringement of a 
patent,‘ to foreclose a mortgage, to enforce a surety liability, to recover 
possession of property once acquired under an unlawful contract,’ to reach 
the proceeds of sales in the hands of an agent,® and to recover for services 
rendered,® and for goods sold.*® Apparently it is not sufficient that the con- 
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tract alleged to be invalid (to restrict the discussion to contracts) was made 
in the course of the trust’s usual business, however unlawful the trust or the 
business; the contract requires more direct contact with illegality to be 
tainted.” 

Some light on this necessarily vague topic is thrown by a recent holding 
of the Supreme Court. The plaintiff trust had contracted with the defend- 
ant jobber to sell, and the jobbing company had agreed to buy, all the wall- 
paper required by it in its business for a year, subject to prices and terms 
specified. The defendant gave several orders, which were filled, but when 
sued for the price pleaded illegality, and was sustained by a majority of the 
court. Continental Wall Paper Co. v. Voight & Sons Co., U.S. Sup. Ct, 
Feb. 1, 1909. A previous holding ®* is distinguished on the ground that there 
the purchaser was under no general contract to buy, and hence the specific 
sales sued on had no direct connection with an illegal contract or scheme. 
This distinction suggests two tests: that a contract will not be enforced when 
the plaintiff's case must.disclose an unlawful transaction,’? or when the 
contract is an inseparable part of such a transaction. The former has been 
justly criticized as too narrow ;™ thus it is immaterial in the principal case 
that the plaintiff must refer to the previous unlawful contract for terms and 
prices, as is pointed out by the minority. But the minority opinion goes on 
broadly to state that a purchase may be lawful though it is the fulfilment of 
an unlawful contract, in other words, that the sales in question were not bad 
“from the outside.” This is not the way the Supreme Court treats separate 
sales when the question is whether they constitute interstate commerce ; 
then the ‘single act is said to derive its flavor from the nature of the 
whole congeries."* Perhaps a sale may constitute an element of actionable 
damage as a tortious act, and yet be in itself a valid contract."* Nevertheless 
when, as in the principal case, the specific contracts were contemplated by, 
are the fulfilment of, and are connected as parts of an entire scheme to the 
previous unlawful agreement, it is hard to agree with the minority. The test 
of separability is indeed vague, but it seems certain enough to invalidate the 
contracts in question. On this ground, that the court could not help the 
plaintiff without furthering an illegal scheme,'® a trust was not allowed to 
sue for infringement of a patent,” to replevy property,’® or to recover 
the price of goods sold."® Nor should the court in deciding the legality 
of such contracts of sale consider the irrelevant facts that the plaintiff will 
have no quasi-contractual alternative,” that the defendant has received the 
benefits," or that an innocent defendant might recover against the trust in 
the converse case.” 


11 Wald’s Pollock, Contracts, 3d ed., 490, ”. 50; 1 Page, Contracts, § 540. 
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18 Wald’s Pollock, Contracts, 497, ”. 56. See Johnson v. Hulings, 103 Pa. St. 498. 
\ 14 Montague & Co. v. Lowry, 193 U.S. 38; Swift & Co. v. United States, 196 U. S. 
37 $3 Aikens v. Wisconsin, 195 U. S. 194. . 
See Chattanooga, etc., Works v. Atlanta, supra. 
16 Cf. Thomson v. Thomson, 7 Ves. 470; Snider v. Udell Woodenware Co., 74 Miss. 


353- 

i Nat’! Harrow Co. v. Hench, 84 Fed. 226; Same v. Quick, 67 Fed. 130. 

18 Bishop v. Am. Preservers Co., 157 Ill. 284. 

19 Arnot v. Pittston, etc., Coal Co., 68 N. Y. 558; Pasteur Vaccine Co. v. Burkey, 
22 Tex. Civ. App. 232. Cf Carrington v. Caller, 2 Stew. (Ala.) 175. 

2 Scott v. Brown, etc., Co., [1892] 2 Q. B. 724. 

21 Contra, Nat’! Wall Paper Co. v. Hobbs, 90 Hun (N. Y.) 288. 

#2 Carter-Crume Co. v. Peurrung, 86 Fed. 439. But ¢/ Clancey v. Onondaga, etc., Co. 
62 Barb. (N. Y.) 395. 


NOTES. 437 


Srate REGULATION OF INTERSTATE CoMMERCE.— The difficulties attend- 
ing any exact division of power where the state and federal governments 
have concurrent jurisdiction are nowhere more apparent than in the cases 
involving the state control of interstate commerce. Chief Justice Marshall 
in 1824 first established the supremacy of the federal power to regulate 
interstate commerce, under the “ commerce clause” of the Constitution,’ 
but his decision did not embrace the rigit of the several states to act during 
the inaction of Congress.?_ On this point many and varying views were ex- 
pressed,* and no general principle was definitely formulated until 1851. In 
that year the Supreme Court recognized that the power of Congress to regu- 
late commerce between the states includes many subjects, some impera- 
tively demanding a uniform rule, and some that are in their nature local and 
may be regulated by the states during the non-action of Congress.* Since - 
that decision state regulation has generally been exercised through the 
agency of two functions of government, the taxing power and the police 

wer. 

PON o state can compel an individual or corporation to pay for the privilege 
of engaging in interstate commerce within its territory, this being a direct 
burden.® But a state may impose ordinary property taxes on property 
having a séfus within its territory, although that property be employed in 
interstate commerce, for the burden in such a case is incidental ;* and this 
power includes a tax on the corporate franchise.’ The fact that a company 
is engaged in interstate commerce does not, however, relieve it from a 
charge for all property expropriated for its own use.* The only burden, 
then, that the state can impose by taxation is that which is primarily of a 
local nature. 

A more frequent subject of litigation is as to the exercise by the state of 
its police power. This is usually exercised with respect to matters that con- 
cern the public health, safety, or morals ; but it includes the control, so far 
as it becomes necessary for the protection of the public interest, of corpora- 
tions engaged in the public service.? Thus, a regulation that all locomotive 
engineers shall pass a state examination as to their ability to distinguish 
colors is evidently primarily intended to safeguard the citizens of the state, 
and is not in conflict with the “ commerce clause.”’° And much of the diffi- 
culty in determining more intricate cases may be eliminated if it be borne 
in mind that the states never intended to delegate their entire power of 
making regulations concerning the rights, duties, and liabilities of their citi- 
zens, but simply gave to Congress the power to make these regulations uni- 
form in so far as they should affect interstate commerce." So a state may 
forbid the running of freight trains on Sunday,’ or may provide that car- 
riers cannot by contract relieve themselves altogether of their common law 
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liability for loss.* In a recent case it was held that a shipper against whom 
a carrier had discriminated might bring mandamus in a state court to com- 
pel the railroad to perform its common law duty.* Mo. Pac. R. R. v. Lar- 
abee Mili Co., 29 Sup. Ct. Rep. 214 (Jan. 11, 1909). The court distinguishes 
- another recent decision * on the ground that there a direct burden was im- 
posed on interstate commerce, while in the principal case the state was 
merely exercising its police power in a manner that incidentally burdened 
such commerce. A further distinction would seem to appear in that in the 
McNeill case the regulation was made by a state board, while the Interstate 
Commerce Commission was created to make just such regulations ; so Con- 
gress — fairly be said to have acted, thereby excluding action by such 
state board. 


Tue Law or THE Case. — In a recent case it was held on a second 
appeal to an intermediate court, after the former appeal had resulted in a 
remand for a new trial under certain rulings, that the trial court erred in 
following an intervening decision of the highest court inconsistent therewith. 
District of Columbia v. Brewer, 37 Wash. L. Rep. 65 (D. C., Ct. App., 
Jan. 5, 1909). While the inferior courts would, of course, be bound by 
such decision in subsequent cases, the opinion holds that the rulings are 
final as to the case in which they are given in the intermediate and trial 
courts. This is an application of the so-called doctrine of the Jaw of the 
case, a doctrine that the rulings of a court of last appeal conclusively settle 
the law as to the case in which they are given, not only in the lower courts, 
but also in the court giving them. The principal case applies it to the 
rulings of an intermediate court when that is the last court to which appeal 
is taken. And the rule is supported by the weight of authority to that 
extent.” 

For orderly procedure inferior courts must be bound by the decision of 
their supreme court in the particular case. But the situation becomes 
somewhat startling when the supreme court applies the rule to itself and 
refuses on subsequent appeal to correct its former mistakes. The explana- 
tion is that a suit must be ended somewhere, and that it seems worth while to 
curtail litigation at the expense of a misdecision in isolated cases. Whether 
this should extend to the rulings of the last intermediate court to which 
appeal is prosecuted seems to depend on whether the defeated party by 
accepting a new trial on the basis of «hose rulings has lost his right to appeal 
therefrom. If he has not, the rule does not logically apply, because it 
rests on the ground that the holdings in question are the last word in the 
case on that issue, and the only practical result of its application would be 
to force the parties to further proceedings to attain precisely the same result. 

If he has, the decision of the intermediate court stands on the same footing 


13 Chic. Milw. & St. P. R. R. v. Solan, 169 U. S. 133. 

14 Mr. Justice Holmes concurred on the ground that the cars had not yet been ap- 
Propriated to interstate commerce. Cf. Norfolk & W. R. R. v. Comm., 93 Va. 749. 

16 McNeill v. Southern R. R., 202 U. S. 543, which held unconstitutional a regula- 
tion imposed by a state railway board, that certain classes of freight should be delivered 
to the consignees on spur tracks. 


1 Ogle v. Turpin, 8 Ill. App. 453; note in 34 L. R. A. 321-347; 26 Am. & Eng. 
Encyc., 2 ed., 184. 
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as the decision of a court of last appeal. There is a conflict in practice 
whether the right of appeal is thus lost.? It certainly expedites matters to 
deny the appeal, and while there is unquestionably hardship to the one 
party in denying it, there is also hardship to the other in allowing it ; for he 
is thereby subjected to unnecessarily protracted litigation. 

There is vigorous dissent from the rule in several states,® which point out 
that courts waver between stare decisis and res judicata as the basis for the 
tule, and contend that it cannot be supported on either —not on stare 
decisis, because the former holding is absolutely conclusive; not on res 
judicata, because the rule is applied where, as in the principal case, no 


judgment is given, and the case is merely remanded for a new trial. Obvi- © 


ously the doctrine has nothing to do with stare decisis ; for admittedly the 
court would repudiate its holding if it were proffered in another case. And, 
equally obviously, a matter cannot be ves judicata unless there has been a 
judgment. But it is not conceived how the higher court can reverse the 
decision of the trial court and remand the case for a new trial without 
adjudicating anything. The adjudication may be ona question purely of 
law ; and so it has been said that, since res judicata depends on estoppel 
and since there can be no estoppel on a question of law, the doctrine again 
falls from that basis.4 Res judicata, however, does not depend on estop- 
pel:® it means simply that the judgment of the court has settled the case 
between the parties, and there is no good reason why it should not apply 
to an issue of law. 


THe ENGLISH View oF CAPACITY IN INTERNATIONAL MarriaGEs, — In 
the light of the adjudged cases and the language used in deciding them, it is 
difficult to say whether an English court will apply the Zex /oci or the dex 
domicilit to determine matrimonial capacity.!_ Professor Dicey ? thinks that 
Ogden v. Ogden* has lessened the authority of the sweeping dicta in Sotto- 
mayer v. de Barros J;* but his recently issued book states the domiciliary 
law still to be supreme, with “ possible doubtful exceptions.” ® However, 
Lord’ Barnes, who delivered the judgment in Ogden v. Ogden, has lately 
decided, in words strongly favoring the /ex /oci, that a Hindu who marries 
an English girl in England cannot set up against the validity of the marriage 
a disability imposed upon him by the law of his caste. Venugopal Chetti v. 
Venugopal Chetti, 25 T. L. R. 146 (Eng., Prob. Div., Dec. 7, 1908). 

It is noteworthy that here by no ingenuity can the alleged defect be twisted 
into one of form or ceremony,° as to which all agree that the local law should 


2 Sidenback vz. Riley, 111 N. Y. 560; Geraghty v. Randall, 18 Colo. App. 194. 
8 Hastings v. Foxworthy, 45 Neb. 676. But see Smith v. Neufeld, 61 Neb. 699. 
* 18 Harv. L. Rev. 389. 

5 See Wells, Res Adjudicata and Stare Decisis, 1. 


1 See 15 Harv. L. Rev. 382; 18 ibid. 226; 2 Beale, Cas. Conf. Laws, 41 ff. 
Laws, 2 ed., 838. 

I 

*L.R.3P.D.1. 

5 Dicey, Conf. Laws, c. xxvii. 

6 Thus the adherents of the domiciliary doctrine explain Simonin v. Mallac, 2 Sw. 
& Tr. 67, and Ogden wv. Ogden, supra, where the parental consents required by French 
law were lacking. ' 
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govern.’ Either the case stands for the principle that the local law should 
also govern capacity ; ; or it falls under one or the other of Professor Dicey’s 
illogical exceptions,* namely, that an English marriage is not affected by the 
incapacity of the foreign party which does not exist in England,’ or that the 
English court will not recognize certain kinds of incapacity. The former 
exception seems to be the practical result of any doctrine of personal law as to 
capacity ;*" the latter illustrates the force of the suggestion that whichever 
theory of matrimonial capacity prevails in a given jurisdiction, many of the 
decisions will be exceptions based on the “ distinctive national policy” of 
the forum.’ Granted that, it remains to inquire which theory the English 
courts have adopted as the general rule. 

Of the seventeen or so pertinent English decisions from the middle of the 
eighteenth century to date, a dozen appear to have applied the 4x /oci ; but 
five of these may also be based on some point as to sufficient ceremony,’® 
four on the non-extraterritorial effect of statutes,’* and two, ae the 
principal case, on Professor Dicey’s above-mentioned exceptions ;?° one 
weak semble survives.‘® On the other hand, if the principle of the lex loci be 
_the answer, four of the five cases apparently contra may be explained as 
applying an extraterritorial prohibition intended by the legislature ; " one 
strong case remains unreconciled.'® Hence, inasmuch as none of these 
precedents are likely ever to be overruled, it is submitted that the domi- 
ciliary theory expresses more accurately the present state of English law. 

A point raised by counsel in the principal case, but not adverted to in the 
opinion as now reported, was whether the fact that Hindu law allows po- 
lygamy invalidated the marriage. The English courts have upheld a non- 
Christian monogamous marriage in Japan of an Englishman and a Japanese,’® 
but have refused to recognize the union celebrated abroad of an Englishman 
with a Mormon,” or with an African tribeswoman,” the English domicile 
having been lost, on the ground that the court can deal only with a mo- 
nogamous status. But if the place of celebration does not affect the validity 
of the status, it would follow that the principal decision is not consistent with 
these. Obviously, however, the court is right in protecting the English girl; 
the case exemplifies the tendency toward inconsistencies which the domi- 
ciliary doctrine involves. The best method of meeting the dilemma in this 


7 Kent v. Burgess, 5 Jur. 166; Herbert v. Herbert, 2 Hagg. Cons. 263; Lacon v. 
Higgins, 3 Stark. 178. 
Dicey, 628, 633. 
9 Sottomayer v. de Barros II, L. R. 5 P. D. 94. 

10 A monk incapable by the law of his domicile can marry in England. eg 634, 
citing Co. Lit., 136. An Austrian Jew can marry a Christian in America, though 
incapable by Austrian law. 1 Wharton, Conf. Laws, 3 ed., 343. 

ll Cf. 2 Beale, Cas. Conf. Law, 32 ff. 

12 ; Wharton, Conf. Laws, § % 

18 Scrimshire v. Scrimshire, agg. Cons. 395; Middleton v. Janverin, 2 Hagg. 
Cons. 437; Dalrymple v. Dalrymple, 2 Hagg. Cons. 54; Simonin v. Mallac, supra ; 
Ogden v. Ogden, supra. 

4 Compton v. Bearcroft, Buller N. P. 114; Kynnaird v. Leslie, 1 C. P. 389; Jn re 
Bozzelli, y 1 Ch. ; Green, 25 T. L. R. 222. 

16 Sottomayer v. de I, supra. 

16 Jn re Alison, 23 W. R. bon 

lv Brook v. Brook,g H. L. Cas. 193; Mette z. ore t Sw. & Tr. 416; Jn re de 
Wilton, [1900] 2 Ch. "481; Sussex Peerage Case, 11 Cl. & F + 85. 

18 Sottomayer v. de Barros I, supra. 

19 Brinkley v. Att’y-Gen’l, L. R. 15 P. D. 76. 

20 Hyde v. Hyde, R. UP. & D. 130. 

a yy re Bethell, L. R, 38 Ch. D. 220. 
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instance would be to reason that the parties intended a monogamous union, 
if any. The theory of the 4x /oci affords a simpler reason : the Hindu sub- 
mitted to the law of England, that is, to monogamy.” 


HEIRLOOMS AND DISPOSITIONS OF PERSONALTY TO FoLLow LIMITATIONS OF 
ReEa.Lty. — Future limitations of chattels personal may be effected in Eng- 
land by will, and in this country either by deed or by will. The nature of 
the interest so created depends on the nature of the interest given the par- 
ticular tenant. The early English cases held that a gift to A for life gave 
him the absolute title? and that, consequently, any succeeding gift was 
executory, and so within the operation of the rule against perpetuities. But, 
as the law developed, it was seen that there was no reason why, on a gift to 
A for life, then to B in fee, B’s interest should not be treated as vested: 
such accordingly became the English law,* A enjoying the use and occu- 
pation only. ‘This is probably the American law.' Unfortunately, the law 
in England seems to have returned to its original conception, and B’s 
interest is today treated as executory.* 

Such chattels as are proved by special custom to go to the heir, and a 
very restricted list of particular chattels, like armor, pennons, ensigns of 
honor, are called heirlooms.’ They are transferable by the present owner 
during life,® but a bequest can be avoided by the person to whom the realty 
has descended or been devised.’ They follow the rules of realty by opera- 
tion of law. With this as a guide-post the English courts have decided 
that if ordinary, non-consumable chattels are given to go along with certain 
realty “as heirlooms,” or “so far as the rules of law or equity permit,” each 
succeeding life-tenant of the realty takes only a life interest in the chattels, 
and the absolute ownership vests in the first tenant-in-tail on his birth; * for 
there can be no entail of personalty. In reality this is inconsistent with the 
theory that a gift for life of a chattel carries the absolute interest, since a 
book, picture, or kitchen chair is not made an heirloom by calling it one.® 
It is either an established exception to the present English rule, or proves 


22 The American courts recognize the marriage of white and Indian, despite the 
tribal custom of polygamy. 2 Beale, Cas. on Conf. of Laws, 80 x. 


1 Gray, Rule Perp., 2 ed., §§ gt, 88, 854. The law of North Carolina is contra as 
to deeds. Cutlar v. Spillar, 2 Hayw. (N. C.) 130. A recent writer believes that such 
future limitations in England can be pela, deed as well as by will. Mr. David 
T. Oliver in 24 L. Quar. Rev. 341, 432. 

2 Bro. Ab., Devise, 13. For conflicting opinions as to the ancient reason for this, 
see 3 Harv. L. REV. 315; 14 sid. 408. 

3 2 Bl. Comm. 393; Hoare v. Parker, 2 T. R. 376; 14 Harv. L. REV. 417-420. As 
to chattels real, see Gray, Rule Perp., 2 ed., § 817 ef seg. 

* Jn re Tritton, 6 Morr. Bank. Cas. 250. But see 24 L. Quar. Rev. 431. 

5 Williams, Executors, 10 ed., 45" 9; 2 Bl. Comm. 17, 428; Corven’s Case, 12 Co. 
105. Cf. Hill v. Hill, [1897] 1 Q. B. 483, 494-496. Blackstone says the word is derived 
from the Saxon “loom,” meaning limb or member, and so signifies a limb or member 
of the inheritance. 2 Bl. Comm. 427. Heirlooms should be carefully distinguished 
from fixtures. 

§ 2 Bl. Comm. 429. See Cro. Car. 

Pe: ag 18 b, 185 b; Tipping v. Tipping, 1 P. Wms. 730; Williams, Pers. Prop., 
15 ed., 128. 

8 Scarsdale v. Curzon, 1 J. & H. 40; J re Fothergill’s Estate, [1903] 1 Ch. 149. 
The same rule applies to trust gifts. 

® See Gray, Rule Perp., 2 ed., § 363 n., explaining the difference between the legal 
and popular meaning of the word. Cf Haven v. Haven, 181 Mass. 573, 578. 
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it unsound. The testator’s intention, however, cannot extend beyond the 
first tenant in tail, for here the personalty and the realty must take different 
paths. On the tenant’s death the one goes to his executor, the other to the 
next heir of the body.” 

In order to prevent the separation where the tenant in tail dies during 
minority, a clause is often inserted suspending the vesting of the chattel title 
until such tenant becomes twenty-one. This provision is respected, and it 
does not of itself violate the rule against remoteness.’ If the tenant has 
reached twenty-one, but predeceases the last life-tenant, the same undesired 
separation must occur. To prevent this the courts require a very clear ex- 
pression of intention that the chattels are not to vest in a tenant in tail who 
has never had possession of the realty.’*_ In a recent case the chattels were 
to be “used, held, and enjoyed ” by the person for the time being entitled 
to the mansion house, and a tenant in tail under twenty-one was to have 
the “ use and benefit ” of them until the title vested on his majority. It 
was held not sufficiently clear that possession was meant to be a necessary 
incident to the vesting of title. Jn re Lord Chesham's Trusts, 25 T. L. R. 
213 (Eng., Ch., Jan. 12, 1909). This seems rather severe, though in line 
with earlier decisions.’* 


COLLATERAL ATTACK UPON THE DECREE OF A PROBATE Court. — The 
decree or judgment of a court can be collaterally attacked only when it has 
no jurisdiction over the proceedings involved ; otherwise the judgment or 
decree, however erroneous, is merely voidable by direct appeal .? Further- 
more, this collateral attack on jurisdiction is allowable only when the record 
discloses the absence of jurisdiction:* if the record is silent as to the 
necessary facts, jurisdiction will be presumed as a matter of law ;* and a 
statement of the facts in the record will be conclusive.® 

By the prevailing opinion a probate court is one of general jurisdiction,® 
and, properly speaking, there are two facts necessary to give it jurisdiction : 
(1) the testator or intestate must be dead; (2) and the particular probate 
court in question must be the one entitled to adjudicate. (1) If we apply 
the general rule of collateral attack to the first of these facts, we may have 


10 See Scarsdale v. Curzon, supra ; Williams, Executors, 10 ed., 549. 

1 Christie v. Gosling, L. R. 1 H. L. 279; Martelli v. Holloway, L. R. 5 H. L. 532; 
Gray, Rule Perp., 2 ed., § 367, where the reason is given that the provision is appli- 
cable only to those who might otherwise have taken, viz., tenants in tail by purchase. 

12 Potts v. Potts, 3 J. & L. 353; 369; /n re Fothergill’s Estate, supra. 


18 Foley v. Burnell, 1 Bro. . 274. 


1 Jn re Sawyer, 124 U. S. 200; Wetmore v. Parker, 52 N. Y. 450. 

2 White v. Crow, 110 U. S. 183; Comstock v. Crawford, 36 Wall. (U. S.) 396, 403. 

8 eer v. Spurgeon, 27 Mo. App. 477- 

4 Huxley v. Harrold, 62 Mo. 516, 523. 

5 Tucker, Treas. v. Sellers, 130 Ind. 514; Ward v. White, 66 Ill. App. 1 $$ 

6 The People v. Seelye, 146 Ill. 189, 222. Where a probate court is considered one 
of inferior jurisdiction, the only difference in the matter of collateral attack is, that no 
presumption as to jurisdiction will arise when the record is silent: the necessary facts 
must affirmatively appear, or the decree will be void. When, however, the record 
avers the necessary facts or discloses the want of them, the effect is the same as with 
regard to the decree of a court of general jurisdiction. The People v. Seelye, supra. 
See Carron v. Martin, 26 N. J. L. 594; Comstock v. Crawford, supra. 
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‘the extraordinary spectacle of a statement in a probate decree that X was 
deceased upheld against collateral attack in the face of clear proof to the 
contrary —in the face, even, of the personal appearance in court of X 
himself.” One court has, indeed, taken this stand.* But the law unques- 
tionably is, that proof that the supposed decedent was alive at the time of 
probate makes the probate decree absolutely void upon collateral attack, 
regardless of the state of the record.® This is best regarded, it is submitted, 
as a departure from the technical rule of jurisdictional facts, taken to prevent 
gross and absurd injustice. It has, furthermore, been rested upon the ground 
that to vest title to a living person’s property in an administrator is to 
deprive that person of his property without due process of law ;'° but the 
English law reaches the same result, though the constitutional argument has 
no application.'! (2) Whether the particular probate court has jurisdiction 
by reason of the residence of the deceased within its territory, is a juris- 
dictional fact of less weight than the fact of death. It has, however, been 
attempted to make the two of equal consequence by reasoning that if the 
testator did not die a resident within the territory of the court, then legally 
he was not dead so far as that court was concerned.’ On the other hand 
it has been claimed that locality is not a jurisdictional fact at all, because 
locality of the court concerns only jurisdiction over the particular case, 
and does not destroy the court’s jurisdiction over the subject matter of that 
class of cases, which is the determining factor.“ But neither of these views 
has prevailed, and the general rule applies: only when the deceased’s non- 
residence in the county appears upon the record can the probate decree 
be collaterally attacked as void.* Nor can the lack of assets within the 
county be a ground for collateral attack in the absence of its disclosure on 
the record; ?® and, despite decisions to the contrary,’ the rule should be 
the same where the deceased at the time of his death neither resided nor 
left assets within the state —there is no sufficient basis for distinguishing 
this from a grant of probate by the wrong county of the state of the 
deceased.” 

A recent dissenting opinion attempts to enlarge the class of probate 
jurisdictional facts to include the appointment as administrator of a person 
“legally competent.” Union Savings Bank & Trust Co. v. West. Un. 
Tel. Co., 86 N. E. 478 (Oh. Sup. Ct.). The same attempt has been made 
before.4® But the law is tending toward further limitation rather than ex- 


7 See Jochumsen z. Suffolk Savings Bank, 85 Mass. 87. 
8 Roderigas v. East River Savings Institution, 63 N. Y. 460, 467. This case is re- 
ferred to as overruled in Matter of Killan, 172 N. Y. 554, 557- 

® Jochumsen v. Suffolk Savings Bank, supra. This case is distinguished on the 
basis of statutes in Roderigas v, East Savings Institution, supra, 47 & 

10 Lavin v. Emigrant Industrial Savings Bank, 18 Blatchf. (U. S.) 1, 15; Scott v. 
McNeal, 154 U. S. 34. 

11 See Allen v. Dundas, 3 T. R. 125. 

12 Olmstead’s Appeal from Probate, 43 Conn. r1o, 118. 

13 Coltart v. Allen, 40 Ala. 1 Sf Contra, Sumner v. Parker, 7 Mass. 78 ; Holyoke v. 
Haskins, 9 Pick. (Mass.) 259. These Mass. cases are now rendered obsolete be stat- 
ute. Cummings v. Hodgdon, 147 Mass, 21. 

14 Moore v. Philbrick, 32 Me. 102. 

15 Estate of Shoenberger, 139 Pa. St. 132 (record silent); O’Connor v. Higgins, 113 
N. Y. 511 (statement of assets in record) ; Crosby v. Leavitt, 4 Allen (Mass.) 410 (lack 
of assets disclosed by record). 

16 Coltart v. Allen, supra. 

17 Record v. Howard, 58 Me. 225; Hoes v. N. Y. N. H. & H.R. R. Co., 73 N. Y- 
App. 383 371 (assets within the state expressly averred on the record). 

ee Jordan v. Chicago & N. W. Ry. Co., 125 Wis. 581. 
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tension of the class of jurisdictional facts.’* It has been expressly held 
that it is for the court to decide to whom administration shall be entrusted ; 


and that its action in the matter, however irregular, cannot be impeached 
collaterally.” 


EXTINGUISHMENT OF Powers. — The subject of extinguishment of powers 
has suffered from a tendency to lay down as established this broad general 
proposition: that while powers appendant and powers in gross or collateral 
may be extinguished, a power sém/y collateral may not.’ This classifica- 
tion, which represents the generally accepted idea of the present English 
law, is commonly supported on the theory that in the first two cases, since 
the donee has himself an interest, he may extinguish this interest; in the 
third case, since he has been given no personal interest in the exercise of 
the power, he may not extinguish it to the detriment of others. 

It is interesting to see where this criterion of personal interest in the donee 
logically leads in the cases of powers in gross. Where the power is general, 
the donee has plainly an interest in its exercise, for he may appoint to him- 
self. But when the power is special, the donee may clearly not appoint 
otherwise than among the specified class, and his own personal interest 
could not be furthered by the exercise of the power. Furthermore, if he 
attempts to further his own interests by agreeing to exercise the power in a 
certain way, such agreement, unless the benefit to himself be merely inci- 
dental or unsubstantial, is void.? It would therefore seem that if the criterion 
of interest is to be followed, the donee should not be allowed to extinguish 
a special power in gross. This test of personal interest in the donee 
supports the third proposition, that a power simp/y collateral may not be 
extinguished. All the cases, however, appear to be either of special powers 
of appointment or of powers of management: the crucial case of a general 
power of appointment vested in a person who is a stranger to the title has 
not arisen. 

This logical application of the test rests on considerable support in the 
earlier law.* It was applied by Preston, who classified special powers as. 
powers of selection rather than as powers of appointment.* Sugden, how- 
ever, took the contrary view. He felt that if such special powers could not 
be extinguished by a fine the intention of many settlements to allow a pro- 
vision to be made for all children whether living at the donee’s death or not 
would be defeated.® But it is difficult to see why any such intention could 
not have been adequately expressed in the settlement, and the abolition of 
fines and recoveries has swept away the very foundation of the argument. 

The five English cases allowing the extinguishment of a special power in 
gross rested largely on the further rensoning that, though the donee could 


ag v. Hilgen, 40 Wis. 363; Coltart v. Allen, supra; Nichols v. Smith, 28 
.H.2 


2 Simmons v. Saul, 138 U. S. 439, 452. 

1 Leake, Digest Law of Property, 386, 387. 

2 Topham v. Duke of Portland, 11 H. L. Cas. 32. But of Jn re Radcliffe, [1892] 
1 Ch, 227; Gilbert v. Stanton, 2 Commonwealth L. R. 447.; 

8 See Sugden, Powers, 8 ed., 906, 
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4 2 Preston, Abstracts of Conveyancing, 261 ; 3 ibid. 399. aod Norris v. Thomson’s 
Excrs., 20 N. J Eq. 489. 


5 Sugden, owers, 8 ed., 907. 
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not lawfully convey an estate in excess of his own, yet he could so convey tor- 
tiously, and should not by exercising his power subsequently be allowed to 
derogate from his own grant.® But at the present day, when all conveyances 
are innocent, such reasoning has no place, since the exercise-of a power in 
which the grantor has no interest cannot derogate from a conveyance which 
carries his interest.’_ Neither have the English cases differentiated between 
powers to appoint by deed and powers to appoint by will: they have allowed 
both alike to be extinguished. The intention of the donor of the power is a 
cardinal consideration in the whole law of powers and is always to be care- 
fully weighed.* In all powers to appoint by will the donor has #so facto 
expressed an intention that the donee should be free to exercise the power 
up to the day of his death. Equity recognizes that intention and refuses to 
aid the execution by deed of a power to appoint by will.® Furthermore a 
donee of a power to appoint bygwill has no interest in the exercise of the 
power, for he cannot appoint to himself. Therefore, in spite of the dissenting 
opinion” in a recent case, the incipient tendency™ of American courts 
towards the view that stch a power is inextinguishable appears to reach a 
result which is logically sound and which also effectuates the donor’s in- 
tention. McFall v. Kirkpatrick, 86 N. E. 139 (lll.) 


LisEL OF A CANDIDATE FOR ELECTION TO A PuBLic Orrice.— A com- 
munication made dona fide upon a subject matter, in reference to which the 
party communicating has a duty, is privileged, if made to a person having a 
corresponding duty, even though it be only a moral duty of imperfect obli- 
gation. Although this proposition of Lord Campbell’s has been generally 
accepted, the courts have reached different results in its application; and 
the diversity of opinion has been especially great on the question whether 
the rule should be applied to communications made to the public regarding 


6 West v. Berney, 1 Russ. & M. 431; Smith v. Death, 5 Madd. 371; Horner v. 
sin Pee & R. 430; Bickley v. Guest, 1 Russ. & M. 440; Smith v. Plummer, 17 
. J. Ch. 145. 
bene v. Tallmadge, 26 Barb. (N. Y.) 443. The validity of an appointment 
which is not in derogation of a grant, ¢.¢., an appointment after bankruptcy of the 
donee, is unquestioned. Doe v. Jones, 10 B. & C. 459; Legett v. Doremus, 25 N. J. 


. 122, 

8 Cf. inter al. Sugden, Powers, 58, 60. 

® Story, Eq. Jurispr., 11 ed., § 97; Reid v. Shergold, ro Ves. Jr. 370, Yo. 

10 The majority went off on a very dubious application of the Rule in Shelley’s Case 
which made the — a power appendant, and hence extinguishable. But a dissenting 
judge considered that the donee had only a life estate; consequently that the power 
to appoint in fee by will was a power in gross, which was not extinguished by the 
conveyance in fee, as such conveyance only operated on her life interest and could 
not be an appointment, which could only i made by will, For a full statement of 
the facts of this case, see RECENT CASES, p. 456. 

11 Learned v. Tallmadge, supra ; Gaskins v. Finks, 90 Va. 384; Bentham v. Smith 
Cheves (S. C.) Eq. 33; Ruggles v. 5 re 104 Wis. 500; /# re Collard & Duckworth, 
16 Ont. 735. See also Dorizac v. Public Trustee, 13 New Zealand 538; Williams, 
Real Property, 18 ed., p. 371. Contra, Thorington v. thorington, 82 Nv 489; Atkin- 
son v. Dowling, 33S. C. 414; Grosvenor v. Bowen, 15 R. I. 549. The first two cases 
follow the English authorities without reasoning. See also Norris v. Thomson’s 
Excrs., 19 N. J. Eq. 307, where the class to whom the appointment was to be made 
joined with the donee in extinguishing. , 


1 Harrison v. Bush, 5 E. & B. 344. 
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a candidate for election. In perhaps the majority of jurisdictions, although 
a candidate may be the object of fair comment and criticism based upon 
his known acts, the occasion is not privileged.?__ If the facts upon which the 
comment is based do not exist, the communicant is liable irrespective of his 
motives or belief.* On the other hand, a minority hold with a recent Kansas 
decision that the occasion is privileged when the communication is made in 
good faith and with probable cause for belief. Coleman v. MacLennan, 98 
Pac. 281. ‘The matter alleged must relate to the fitness of the candidate 
for office,® and facts as well as comment are covered by the privilege. In 
this feature lies the difference between the two views. 

The case seems to come well within the letter of Lord Campbell’s rule. 
One believing facts which, if true, show the candidate to be incapable or 
unfit for office is certainly under a moral duty to disclose those facts to the 
voters. Nor does the fact that the information is volunteered affect the 
question of privilege.* When a communication concerning a candidate for 
appointment to an office is made to the person or body having the power 
of appointment, the occasion is very generally held to be privileged,’ and 
this in jurisdictions denying the privilege in the other case. The analogy is 
very close, the only difference being in the size of the class to which the 
communication is made. But it is argued that where the communication 
is made to the public at large, the voters, the damage done to the reputation 
- of the individual would more than overbalance the benefit accruing to the 
public, and that a wider privilege would cause many to refrain from running 
for public office. But in a country like our own, where public offices are so 
generally elective, it would seem to be of the utmost importance that the 
electors should have every opportunity of hearing facts about the candidates, 
and that one who has information which he dona fide believes to be true 
should not be deterred from communicating it by a fear of incurring legal 
liability therefor. The danger from unwarranted attacks is done away with 
by requiring reasonable grounds for belief in the information conveyed. 

Although it is frequently said that English courts are opposed to the more 
liberal rule, the question there may still be regarded as an open one. One 
early case seems to admit the privilege, although the decision went off on 
the ground of an excess in the manner of publication. All the later cases 
concern, not a candidate for election, but one who is already in office. In 
such a case those to whom the communication is made do not have the duty 
to vote ; so that the application of Lord Campbell’s rule is not so clear. 
Some cases in this country, however, do not make this distinction, arguing 
that even though it be the case of a man already in office, his continuance 
there is in the control of the people and that therefore they have a right to 
the information.’ 


2 Post Publishing Co. v. Hallam, 59 Fed. 530. 

8 Eikhoff v. Gilbert, 124 Mich. 353. 

4 Briggs v. Garrett, 111 Pa. St. 404. 

5 Express Printing Co. v. Copeland, 64 Tex. 354. 

® See Erber v. Dun, 12 Fed. 526. 

7 Thorn v. Blanchard, 5 Johns. (N. Y.) 508; Weiman v. Mabee, 45 Mich. 484. 
8 Post Publishing Co. v. Hallam, supra. 

® Duncombe v. Daniell, 8 C. & P. 222. 

1 Palmer v. City of Concord, 48 N. H. 211. © 
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ASSIGNMENTS FOR CREDITORS— MARSHALLING ASSETS— NoT PERMIS- 
SIBLE TO PREJUDICE SENIOR CREDITOR. — The defendant purchased of the 
 % assignor in bankruptcy a stock of merchandise, furniture, and 

xtures, both parties acting in good faith. Under a statute the sale of the 
stock was void against creditors of the vendor. The defendant paid, and 
secured the assignment of a mortgage on the stock, the furniture, and the 
fixtures. The plaintiff sought a decree confining the defendant to the furniture 
and fixtures for satisfaction of the mortgage. He/d, that the plaintiff is not 
entitled to such a decree. Adams v. Young, 86 N. E. 942 (Mass.). 

Where a conveyance has been set aside for actual fraud against creditors of 
the grantor, a grantee has been allowed to hold the property under a mort 
paid by, or assigned to, himself. King v. Wilcox, 11 Paige (N. Y.) 589. A 
fortiori a grantee merely constructively fraudulent receives like protection. If 
he pays the claims of secured creditors, he “y be subrogated to their rights. 
Cole v. Malcolm, 66 N. Y. 363. Or if, as in the principal case, he secures an 
assignment of a mortgage, this will not merge, but will be upheld against the 
property. Fordyce v. Hicks, 76 la. 41. As the present defendant has a valid 
mortgage covering the stock, he should not be prevented from enforcing it. 
The doctrine of marshalling assets will never be applied when to do so would 
prejudice the senior creditor. Detroit Bank v. Truesdale, 38 Mich. 430, 439; 
ver & v. Smith, 36 Ia. 454. Nor is it generally applicable unless both the 
funds upon which the senior creditor has a lien are in the hands of the common 
debtor. Dorr v. Shaw, 4 Johns. Ch. (N. Y.) 17. But of Hodges v. Hickey, 
67 Miss. 715, 728. The principal case is therefore unquestionably sound in 
refusing to compel the creditor to apply his own property to the debt. 


BANKRUPTCY — JURISDICTION OF FEDERAL CouRTS— EFFECT OF Disso- 
LUTION OF CORPORATION BY STATE DECREE. — A corporation voluntarily peti- 
tioned the state to accept the surrender of its charter. A state court granted 
this petition. Subsequently creditors of the corporation filed in the federal 
court a petition of involuntary bankruptcy against the corporation, stating that 
it was insolvent and had allowed certain preferences within four months. Ae/d, 
that the federal court has jurisdiction. /n re Adams v. Hoyt, 21 Am. B. Rep. 
161 (Dist. Ct., N. D. Ga.). 

Where an individual commits acts of bankruptcy and dies before a petition 
of involuntary bankruptcy is filed, the court will refuse jurisdiction, for it is 
given no jurisdiction over the estate of a deceased person. Adams v. Terell, 
4 Fed. 796. The surrender of its franchise by a corporation is corporate death. 
1 Bi. Comm. 485. Logically, therefore, dissolution before a petition is filed 
should defeat the jurisdiction of bankruptcy courts. But where dissolution is 
merely incident to winding up the affairs of the corporation, its existence is ex- 
tended for the purpose of satisfying the ends of justice. Coal Co. v. Stauffer, 
148 Fed. 981. The decision considered follows a line of cases allowing a dis- 
solved corporation to be adjudged bankrupt. Jn re Munger, 159 Fed. got. 
The effect of corporate death, controlled by the corporation itself, is to deprive 
it of the peer to set aside preferences, and dissolution in such circumstances is 
an act of bankruptcy. Scheuer v. Book Co., 112 Fed. 407. If therefore dis- 
solution were to deprive the bankruptcy court of jurisdiction, we should have a 
voluntary act of bankruptcy itself avoiding the effect of the bankruptcy act. 
The result reached here is thus clearly desirable. 


BILLS AND NoTES— BANKS AND BANKING— DRAWEE’S LIABILITY TO 
DEPOSITOR FOR PAYMENT UPON FORGED INDORSEMENT. — The plaintiff 
drew a check upon Bank X and sent it to an agent with orders to give it to the 
payee, a creditor of the plaintiff. The agent forged the payee’s name and 
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obtained payment on the check from Bank Y. He then deposited the money 
to his own credit in Bank Y. Later he drew out the money and paid it over to 
the plaintiff in satisfaction of a tyrone. debt to the plaintiff. The plaintiff 
now seeks to recover from Bank X the amount of the unauthorized payment. 
Held, that as the mgs belonged in conscience to Bank X, the agent could not 
it; and that, as the agent’s debt remains unpaid, and 
the proceeds of the original check have reached the plaintiff’s hands again, the 
plaintiff has suffered no damage. Andrews v. Northwestern National Bank, 
117 N. W. 621 (Minn.). 
As Bank X, in the main case, reimbursed Bank Y for its payment to the 
agent, the agent in effect wrongfully obtained money from Bank X. Conse- 
quently he was a constructive trustee for Bank X of the claim against Bank Y 
acquired with the stolen money. Newton v. Porter, 5 Lans. (N. Y.) 416. 
When he realized upon this claim and paid over the proceeds to the plaintiff, the 
latter, by accepting the money in payment and discharge of a pre-existing debt 
from the agent to himself, became a purchaser for value. Mechanics’ Bank v. 
Chardavoyne, 69 N. J. L. 256. And being also a purchaser without notice, the 
plaintiff acquired title to the money free of all equities. Massau Bank v. 
National Bank of Newburgh, 159 N. Y. 456. See 19 Harv. L. Rev. 55. In 
other words, the money paid to the plaintiff was not at all the property of 
Bank X, but the plaintiff's own property for which he had paid value. There- 
fore his loss through Bank X’s payment on the forged indorsement was not 
cured by this payment from the agent; and he should have been allowed 
recovery to the full amount of the original check, under the rule making the 
drawee bank responsible to the depositor for payments’ upon forged indorse- 
ments. Bank of British N. America v. Merchants’ National Bank, 91 N. Y. 106. 


BILLs AND Notes — CHECKS — DISHONOR OF CERTIFIED CHECK OBTAINED 
By Fraup.— A drew a check on the X bank payable to order of B. B had the 
check certified by X. Then B endorsed it to C in payment for a horse. C 
deposited the check properly endorsed in the Y bank. B discovered that C had 
obtained the check by fraud and notified Y of such fact. Y sued X on the check 
and, on an interpleader, B was stbstituted as defendant. edd, that Y may 
recover. Blake v. Hamilton Dime Savings Bank Co., 87 N. E. 73 (Oh.) 

By the certification of a check for the holder the drawer is discharged and 
the bank becomes debtor to the holder. First Nat'l Bank v. Leach, 52 N. Y. 
350: Willets v. Phenix Bank, 12 Duer (N. Y.) 121. It is as if a negotiable 
certificate of deposit had been issued. See Metropolitan Nat’! Bank v. Jones, 
137 Ill. 634. Though a check so certified circulates as freely as money, it re- 
mains merely the representative of so much money in the bank. See Merchants’ 
Bank v. State Bank, 10 Wall. (U.S.) 604, 647. Thus the acceptance of a 
certified check is not payment. Mutual National Bank v. Rotgé, 28 La. Ann. 
933. In treating such checks as money the court apparently lost sight of this 
distinction. A purchaser for value without notice can collect such check, though 
it was stolen or obtained by fraud. olan v. Bank of N. Y. Nat'l Bankin, 
Ass., 67 Barb. (N. Y.) 24; Wassau Bank v. Broadway Bank, 54 Barb. (N. Y. 
236. Butit is submitted that against a holder without value or with notice these 
defenses should be valid. In the case of bank notes and certificates of deposit 


_ ithas been so held. Olmstead v. Winsted Bank, 32 Conn. 278 ; Dunn v. Bank, 


11S. D. 305. In the United States the mere credit of a check to a depositor’s 
account does not make the bank a purchaser for value. Thompson v. Sioux 
Falls Nat'l Bank, 150 U. S. 231. Therefore the main case seems a departure 
from true principle. 


CONFLICT OF Laws — MARRIAGE — VALIDITY OF FOREIGN MARRIAGE. — 
A Hindu, domiciled in India, where his personal relations were governed by the 
Hindu law, married in England a Christian woman there domiciled. The Hindu 
law forbade marriage outside of caste and religion, and allowed polygamy. Hed, 
that the marriage is valid. Venugopal Chettiv. Venugopal Chetti, 25 T. L. R. 
146 (Eng., Prob. Div., Dec. 7, 1908). See NOTES, p. 439. ‘ 
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CONSTITUTIONAL LAw — CONSTRUCTION, OPERATION, AND ENFORCEMENT 
oF CONSTITUTIONS —PorTO Rico As TERRITORY.—The police commis- 
sioner of New York arrested a fugitive from Porto Rico, by proceedings under 
a statute which provided for the extradition of a fugitive from any state or terri- 
tory. The prisoner sued out a writ of habeas corpus. Held, that Porto Rico 
is a territory of the United States, and therefore the prisoner is not entitled to 
release. Kopel v. Bingham, U.S. Sup. Ct., Jan. 4, 1909. 

The word “territory,” as used in the Constitution and laws of the United 
States, would seem to apply only to the possessions of the United States which 
have been given an organized form of government by acts of Congress. This 
view is supported by the decision that Oklahoma, before its organization, was 
not a territory. Ja re Lane, 135 U. S. 443. As opposed to other organized 
possessions, the insular possessions are not part of the United States, so far as 
the applicability of the Constitution is concerned. Hawaii v. Mankichi, 190 
U. S.197. See Rev. Stat. U. S. 1878, § 1891. But Porto Rico is not a for- 
eign country within the meaning of the tariff laws. De Lima v. Bidwell, 182 
U. S.1._ Such a possession is properly termed a dependency, and it would seem 
that the Supreme Court has adopted this distinction. See Rassmussen v. United 
States, 197 U. S. 516,521. However, although the term “ territory ” has usually 
been applied only to organized territories within the United States, the court 
reaches a very necessary and not illogical result in declaring an organized 
dependency to be a “territory” within the extradition statute. 


CONSTITUTIONAL Law — DuE PRocEss OF LAW — REQUIRING CARRIER 
TO DELIVER CARS TO CONNECTING CARRIER. — The defendant railroad con- 
nected near its terminus with the Southern Railway, each having neighboring 
stockyards for the unloading of livestock. The stockyard of the Southern 
Railway sought to compel the defendant to receive cars of livestock at the 
lace of connection and carry them to points of delivery on its line ; and to de- 
iver to the Southern Railway without transshipment cars sent from points on 
the defendant’s line containing livestock consigned to the plaintiff. Ae/d, that 
the state constitution, so far as it requires the defendant to do this. is invalid 
under the Fourteenth Amendment. ZL. & WV. R. &. Co. v. Central Stock 
Yards Co., U.S. Sup. Ct., Jan. 25, 1909. 

In its public duties a railroad is subject to Ligeia regulation and may 
be compelled to provide reasonable facilities for the interchange of freight and 
allow connections with the tracks of another carrier. Fitchburg R. R. Co. v. 
Grand, etc., R. R. Co., 4 Allen (Mass.) 198. Its rights are taken subject to the 
police power, but there must be a valid exercise of the power, and the ques- 
tion of the reasonable necessity of regulation is judicial. Toledo, etc., Ry. 
Co. v. Jacksonville, 67 Ill. 37. If it is arbitrary and unreasonable and in- 
fringes property rights, it is repugnant to the due process and equal protec- 
tion clauses of the Fourteenth Amendment. Stone v. Farmers, etc., Co., 
116 U. S. 307, 331. Hence a railroad cannot be compelled to furnish trans- 
portation of livestock without compensation therefor. 2. 2. Co. v. Campbell, 
61 Kan. 439. Although it is obliged at common law to receive freight tendered 
for carriage by connecting carriers, it is under no duty either to receive and use 
the other carrier’s cars or to allow its own cars to be used by other carriers. 
Oregon Short Line, etc., Co. v. No. Pac. R. R. Co., 61 Fed. 158; Central Stock 
Yards Co. v. L. & N. Rad. Co., 192 U. S. 568, 570-571. To compel it to do 
either seems invalid if, as here, no provision is made to protect it from the loss 
or detention of its own cars, and a sharing of its terminal facilities with the cars 


of others. Cf. Mays v. Seaboard Air Line Ry., 75 S.C. 455; 20 Harv. L. 
REV. 494. 


CONSTRUCTIVE TRUSTS — NATURE AND LIMITATIONS OF DOCTRINE — 
CONVEYANCE BY MISTAKE.— An owner of land executed a deed to the de- 
fendant which by mutual mistake included certain lots not intended to be. 
passed, Three days later the same grantor executed a deed to the plaintiff 
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covering the property by mistake granted to the defendant. Held, that the’ 
defendant holds the land in trust for the plaintiff and must convey to him. 
Lamb v. Schiefner, 40 N. Y. L. J. 1495 (N. Y., App. Div., Jan. 8, 1909). 

It is obviously inequitable that a grantee retain property not intended to be 
conveyed to him. As between the original parties equity will in such case 
either allow complete mutual restitution or convert the grantee into a con- 
structive trustee of the property inadvertently passed, and order a reconvey- 
ance. Brown v. Lamphear,35 Vt. 252. It has been declared in general terms 
that redress will also be given as between those claiming under the original 
parties in privity. 1 Story, Eq. Jur., 13 ed., § 165. Privity in this connec- 
tion has been variously interpreted. See White v. Kingsburv, 77 Tex. 610; 
Farley v. Bryant, 32 Me. 474. It is submitted that on a and authority 
no narrower rule should govern than that applicable to the running of equities 
generally. May v. Adams, 58 Vt. 74. Thus conceived, privity may be based 
either upon assignment of the contract or upon succession to the eer: By 
construing the common grantor’s deed to the plaintiff as a transference of his 
beneficial interest, the court readily finds privity of estate. A desirable result 
is accordingly achieved by correct technical processes. - See Widdicombe v. 
Childers, 124 U. S. 400. 


CORPORATIONS — FEDERAL JURISDICTION — FORMATION OF NEw CorpPo- 
RATION TO EFFECT DIVERSITY OF CITIZENSHIP. — A South Dakota corpora- 
tion brought ejectment against a citizen of Georgia in the United States Circuit 
Court, claiming jurisdiction by diversity of citizenship. The plea showed that 
the plaintiff was not the real party in interest, but had been organized and was, 
doing business that citizens of Georgia might use its corporate name in order 
to create an apparent diversity of citizenship, and so get into the federal courts. 
Held, that the action be dismissed, as an attempted fraud on the court’s juris- 
diction. Southern Realty Investment Co. v. Walker, U.S. Sup. Ct., Jan. 4, 
1909. 
This decision is the logical outcome of a number of similar cases, where the 
property in aera | was conveyed to a new corporation organized for the 
purpose of acquiring federal jurisdiction. The Supreme Court has uniformly 
dismissed these suits. Lehigh Mining & Mfg. Co. v. Kelly, 160 U.S. 327; 
Miller & Lux v. East Side Canal, etc., Co., 211 U. S. 293. The fraud is still 
more palpable where the cause of action is assigned, or where the name of the 
corporation organized for the fraudulent purpose is ‘‘ borrowed.” An assign- 
ment to an existing foreign corporation doing a legitimate business would prob- 
ably be treated in the same way, since the transaction would be as much for the 
sole benetit of the real owner as in the case of a transfer of the property. How- 
ever, a bona fide purchaser of the claim, or of the property, should, of course, be 
allowed to sue. For a discussion of the principles involved, and a consideration 
of the Miller & Lux case, see 22 Harv. L. REV. 290. 


EQUITABLE CONVERSION — DEVOLUTION AFTER TOTAL FAILURE OF Pur- 
POSES OF CONVERSION. — By a marriage settlement, real estate was conveyed 
by the settlor to trustees to the use of the settlor for life, and then to the use of 
trustees upon trust to sell for certain specified purposes. Afterwards, by his 
will, the settlor devised all his interest in these estates to his successor in fee. 
At the time of the settlor’s death all the purposes for which conversion had 
been directed had failed. He/d, that these estates devolve as realty under the 
testator’s will. Jn re Lord Grimthorpe, [1908] 2 Ch. 675. 

When real estate is settled upon trust to sell for certain purposes, the general 
rule is that the conversion takes effect as soon as the deed is executed. Griffith 
v. Ricketts, 7 Hare 299. Under this rule, the estates would be treated as person- 
alty from the time of the marriage settlement. Nevertheless, since the settlor 
possessed the entire beneficial interest at the time of his death, he was entitled 
to elect, as he did by his will, that the property should remain in the form of 
realty. See Harcourt v. Seymour, 2 Sim. N. S. 12; Stead v. Newdigate, 2 
Meriv. 521. The court, however, obtained the same result by the less artificial 
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theory that since no one was ever entitled to enforce the sale, there was never 
any conversion into personalty. See Davenport v. Coltman, 12 Sim. 610. The 
case would seem somewhat clearer if it were held that a conversion does not 
take place until the contingency upon which the sale is to be made has occurred. 
‘See Paisley v. Holashu, 83 Md. 325. But see Clarke v. Franklin, 4 Kay & J. 
257. Such.a view would make applicable the rule, that there can be no con- 
version where all the purposes for which the conversion was directed have 
failed before the time when the conversion would otherwise occur. Read v. 
Williams, 125 N. Y. 560; Smith v. Claxton, 4 Madd. 484. 


EQUITABLE CONVERSION — WHETHER SURPLUS PROCEEDS OF SALE OF 
LAND BY CouRT DESCENDS AS REALTY OR PERSONALTY. — On A’s death B 
became entitled to certain land. This land was subsequently sold by order of 
the court for the payment of the costs of settling the estate. After the sale B 
died intestate. He/d, that the surplus resulting from the sale descends as per- 
sonalty. Burgess v. Booth, [1908] 2 Ch. 648. 

This decision reverses that of the lower court, criticized in 21 Harv. L. 
REV. 630. 


EsTopPEL — ESTOPPEL IN PAIS — FUTURE CONDUCT AS BASIS OF ESTOPPEL. 
—A sold land to B, taking a mortgage in part payment. B agreed to improve 
the land and to resell to A, who stipulated in the agreement that his mortgage 
should be subordinated to any mortgage which B might place on the premises 
to secure the payment of contemplated building loans. C, to whom B showed 
the agreement, made loans to B, and took a mortgage on the premises. Sub- 
sequently B released A from his subordination agreement. edd, that A, in 
seeking to foreclose his mortgage, is estopped to set up its priority. Louduer 
v. Perlman, 40 N. Y. L. J. 1439 (Dec., 1908). 

In England a representation as to future conduct cannot form the basis of an 
estoppel. See Jorden v. Money, 5 H. L. C. 185, 214. In this country the 
tendency of the courts, expressed mainly in dicta, is to make an exception in 
cases where the representation relates to the intended abandonment of an exist- 
ing right, if the representation is made to influence others and is in fact acted 
upon. Jusurance Co. v. Mowry, 96 U.S. 544. In such cases equity should 
not aid the promisor in evading his undertaking. Faxon v. Faxon,-28 Mich. 
159. But the decision here may be supported on another ground. In New 
York an agreement made for the benefit of creditors of the promisee gives them 
a vested right against the promisor when they show their consent by word or 
act. Gifford v. Corrigan,117 N. Y.257. In the case considered the fegal rem- 
edy of C, the creditor, is distinctly inadequate, and equity, therefore, should 
— him specific performance. Hermann v. Hodges, 1. R. 16 Eq. 18. Then 

’s right to specific performance of A’s agreement to subordinate his mortga 
ay C an equitable defense in a foreclosure by A. Randall v. White, 84 


d. 509. 


. EXECUTORS AND ADMINISTRATORS — ADMINISTRATION BONDS — SURE- 
tTy’s LIABILITY. — B, the executrix of X, found among the assets of the estate 
shares of stock which in good faith she inventoried. She sold them and applied 
the money to the purposes of the estate. It subsequently appeared that the stock 
had been paid for by X with forged bonds. A, a judgment creditor of X, sued 
B and her surety on their bond. He/d, that since the executrix appropriated 
the money as part of the estate, the surety is liable on his bond. iseman Vv. 
Swain, 114 S. W. 145 (Tex., Ct. A 
The surety on an executor’s bead 


p-). 

ee himself only for the principal’s 
faithful administration of the assets. Campbell v. Sacray, 19 Ky. L. Rep. 1912. 
Assets are such things as the executor may properly appropriate to paying debts 
and legacies. Given’s Case, 34 N. J. Eq. 191. By the weight of authority 
trust funds coming into the hands of an executor are not assets of the estate, 
even though treated as such by the executor. People v. Petrie, 191 Ill. 497. 
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Contra, Matter of Hobson, 61 Hun (N. Y.) 504. The law is the same where 
rents are collected by the executor. McPike v. McPike, 111 Mo. 216. In the 
case considered, since the shares were acquired by the testator’s fraud, the 
proceeds of their sale should be held by the executrix on a constructive trust. 
American Sugar Refining Co. v. Fancher, 145 N. Y. 552. Clearly, then, the 
shares and their proceeds, which were incapable of being received by the exec- 
utrix in her official capacity, cannot be regarded as assets. Campbell v. Sacray, 
supra. The decision, which would make the determination of what are assets 
depend on their treatment by the executor, is therefore difficult to support or 
reconcile with authority. 


HARVARD LAW REVIEW. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DUTIES— 
RIGHT OF SET-OFF AGAINST LEGATEES OR HEIRS. — The defendant was a 
beneficiary under the will of A and the residuary legatee under that of B. A 
debt iin B to A was barred by the Statute of Limitations. The trustees 

' of A’s estate took out a summons to determine the question of the defendant’s 
liability to the estate. Hed, that the defendant need not bring into account the 
amount of the debt as against his share of the testator’s estate. Jn re Bruce, 
[1908] 2 Ch. 682 (Ct. App., Oct. 27, 1908). 

For a discussion of this case in a lower court, see 22 Harv. L. REV. 143. 


EXECUTORS AND ADMINISTRATORS — RIGHTS, POWERS, AND DUTIES — 
WAIVER OF STATUTE OF LIMITATIONS BY INTERESTED EXECUTOR. — A prom- 
issory note was barred by the Statute of Limitations before the maker’s death. 
One of his executors, who was also one of the payee’s heirs-at-law, made a pay- 
ment as executor on account of the note. The payee’s administrator brought a 
bill in equity to recover the amount of the note, to which the maker’s other 
executor pleaded the statute. He/d, that the note is barred. Haskel] v. Man- 
son, 39 Banker and Tradesman 264 (Mass. Sup. Jud. Ct., Jan. 7, 1909). 

Many of those jurisdictions which allow an executor to waive the Statute of 
Limitations extend the rule so as to make a waiver by one co-executor binding 
upon the others. Shreve v. Joyce, 36 N. J. L. 44; contra, Pitts v. Wooten’s 
Beanaies. 24 Ala. 474. Assuming that this extension is adopted, it is at least 
questionable whether it should be carried further so as to apply to claims in 
which the executor has an interest. An executor may waive the statute as to 
his own claims against the testator that were not barred at the time of the 
latter’s death. Preston v. Cutter, 64 N. H. 461. As to those that were 
then barred, it has been said that the executor steps into the testator’s place 
and so can revive claims held by him in his individual capacity. Baker v. Bush, 
25 Ga. 594. But it is submitted that the executor steps into his testator’s place 
solely for the purpose of protecting the estate. His duty being to use his dis- 
cretion as to what barred claims are well founded and just, there is an obvious 
gp objection to allowing him this discretion in regard to a claim in which 

e is personally interested. Batson v. Murrell, 10 Humph. (Tenn.) 301; 
Hoch’s Appeal, 21 Pa. St. 280. 


GENERAL AVERAGE — NATURE, CAUSE, AND MANNER OF SACRIFICE —- 
EFFECT OF INHERENT VICE OF CARGO UPON THE RIGHT TO CONTRIBU- 
TION. — Y & Co. shipped coal upon G & Co.’s vessel. The cargo ignited by 
spontaneous combustion, whereupon water was poured into the hold, damaging 
the unburned coal. In respect to this damage Y & Co. claimed a general av- 
erage contribution from G & Co. Held, that, in the absence of negligence on 
their part, Y & Co. are entitled to contribution. Greenshields, Cowie & Co. v. 
Stephens & Sons, [1908] A. C. 431. 

5 of garbage tankage took fire by spontaneous combustion. The whole 
cargo of garbage tankage was destroyed in putting out the fire. ° The plaintiff 
insurance company had to indemnify the cargo owner and sued the vessel for a 
general average contribution. Held, that the plaintiff is entitled to contribution. 
Atlantic Mutual Insurance Co. v. Schooner W. J. Quillan, 40 N.Y. L. J. 2073 
(U. S: Dist. Ct., S. D. N. Jan. 1909). 


‘ 
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‘The English case affirms the decision of the lower court discussed in 2t 
Harv. L. Rev. 369. The question is now raised for the first time in this 
country by the New York case, which, in the consequent absence of authority, 
expressly defers to the above ruling by the House of Lords. 


Girts — GIFTS INTER VIvos— BANK ACCOUNT: INTENT TO MAKE PREs- 
ENT Girt. — A deposited a sum of money in a savings bank and the following 
entry was made in the pass book: -“ A in case of death payable to B.” A deliv- 
ered the pass book to B and subsequently died. The bank filed a bill of inter- 
——, and B’s claim of the deposit was denied on the ground that there had 
-been no valid ~ Held, that there is not a valid gift to B. ones v. Crisp, 
71 Atl. 515 (Md.). 

X deposited money in a savings bank in her own name. She lost her pass 
book, but obtained from the bank an order transferring the account to Y, which 
she indorsed and delivered to Y, stating that she gave this fund “ subject to her ° 
own use during her lifetime.” e/d, that there is a valid gift to Y. Candee v. 
Conn. Savings Bank, 71 Atl. 551 (Conn.). 

It is clearly settled law that a valid gift either inter vivos or causa mortis of 
a deposit in a savings bank may be made by a delivery of the pass book. Camp’s 
Appeal, 36 Conn. 88; Ridden v. Thrall, 125 N. Y. 572. But there must be 
a clear intention on the part of the donor to relinquish immediately to the donee 
all control over the fund. Bath Savings Institution v. Fogg, 101 Me. 188. 
Thus, where A had a deposit put in the names of A and B, there was held to be 
no gift, since A would retain control during his life. Schippers v. Kempkes, 67 
Atl. 74 (N. J.). The decision in the first case under consideration that there was 
no gift is therefore clearly correct, since, by the express terms of the deposit, B 
was to get no rights until A’s death. And as a testamentary disposition such a 

ift is invalid under the statute of wills. Augusta Savings Bank v. Fogg, 82 

e. 538. But in the second case there was no attempt to make a testamentary 
disposition, and the reservation of a use for life, while it may presumptively, does 
not conclusively, negative an intent to make an absolute gift im pracsenti. 
Bone v. Holmes, 195 Mass. 495. 


GUARDIAN AND WARD— OPPOSITION OF WARD NO Bar TO ACTION BY 
GUARDIAN. —An infant sold personal property to the defendant. His 
guardian, against the infant’s wishes, brought suit to recover possession of the 
property. He/d, that the ward’s opposition is no defense to theaction. Hughes 
v. Murphy, 63 S. E. 231 (Ga., Ct. of App., Dec. 22, 1908). 

The courts differ as to the guardian’s right to his ward’s real estate, some 
holding that he is entitled to the possession, others that he can only have the 
rents and profits. J/atter of Hynes, to5 N. Y. 560; Muller v. Benner, 69 Ill. 
108. Butin most states either by statute or by common law he is entitled to the 

ssession of his ward’s personalty. Wadker v. Watson, 32 Ga. 264. At common 
aw an infant could only sue by next friend, but many statutes allow the guardian . 
to sue without an appointment by the court as next friend. Auttonv. Williams, 
35 Ala. 503. It follows that he can bring action for the possession of the 
ward’s personal property. Boruff v. Stipp, 126 Ind. 32. A new promise by 
the guardian will revive a debt of his ward barred by the Statute of Limita- 
tions, when a promise by the ward will have no effect. MM/anson v. Felton, 
30 Mass, 206. And a conveyance by the ward is no defense to an action for 
possession by the guardian. Freeman v. Bradford, 5 Port. (Ala.) 270. Since 
the reason for appointing a guardian is to substitute the discretion of an adult 
for that of an infant, the principal case seems rightly decided. 


ILLEGAL CONTRACTS — CONTRACTS COLLATERALLY RELATED TO SOME- 
THING ILLEGAL OR IMMORAL— ACTION FOR Goops SOLD IN FURTHERANCE 
OF AN ILLEGAL AGREEMENT. — The plaintiff corporation was formed in viola- 
tion of the anti-trust laws, and made an unlawful agreement with the defendant 
to sell it all the paper required by defendant at specified prices. Accordingly, 
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the plaintiff made several sales to the defendant and sued for the balance of the 
price, on an account stated. He/d, that the plaintiff may not recover. Contz- 
nental Wall Paper Co. v. Voight & Sons Co., U.S. Sup. Ct., Feb. 1, 1909. 
See NOTES, p. 435- 


INSURANCE— MARINE INSURANCE— MEANING OF “ PIRACY” IN POL- 
1cy. — Supplies for the plaintiff ingen which were insured under a marine 
policy covering the risk of loss from piracy, were illegally taken by insurgents 
who, though not politically organized, were attempting to set up an independent 
government in Bolivian territory. edd, that this is not a loss by “piracy” 
within the meaning of the policy. Republic of Bolivia v. Indemnity, etc., 
Assurance Co. Ltd., 126 L. T. 302 (Eng., Ct. App., Jan. 1909). 

Piracy has usually been considered as robbery within the jurisdiction of the 
admiralty. See Rex v. Dawson, 13 St. Tr. 454. And depredating on the high 
seas without authority from any sovereign power is gg by the law of nations, 
war being sanctioned among sovereign powers only. Zhe Ambrose Light, 25 
Fed. 408. However, a eg by a regularly organized de facto government, 
engaged in open and actual war against its enemy, and against its enemy only, 
is not piracy. Mauran v. Insurance Co.,6 Wall. (U.S.) 1. But see Dole v. 
Merchants’, etc., Insurance Co.,51 Me. 465. Likewise vessels engaged in hos- 
tilities under an unrecognized government that has been treated as a belligerent 
are not pirates. United States v. Palmer, 3 Wheat. (U.S.) 610. According 
to the law of nations, there seems to have been a loss by piracy in the principal 
case. The court admitted this; but held, however, that the meaning of the 
word “piracy” in an insurance policy must be based on the popular under- 
standin = that is, that a pirate is one who plunders indiscriminately for his 


ownends. See Davison v. Seal-skins, 2 Paine (U.S.) 333. This, it is true, 
seems to be the natural meaning of the word in a document used by business 
men for business purposes. See HALL, INTERNATIONAL Law, 5 ed., 262. 


INTERSTATE COMMERCE — CONTROL BY STATES— GENERAL DISCUSSION 
oF Limits. — A railroad refused to haul the plaintiff's cars from an adjoining 
railroad to a near-by town, although this service was performed for other mill 
owners. The plaintiff brought mandamus in a state court. Held, that the 
state court has jurisdiction. Mo. P. R. R.v. Larabee Flour Mills, 29 Sup. 
Ct. Rep. 214 (Jan. 11, 1909). See NOTES, p. 437. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
AGENT SELLING FOREIGN OwNED Goops.—A city ordinance imposed a 
license tax upon persons soliciting orders for the sale of goods at retail. The 
defendant solicited orders by samples, sent the orders to his principal in an- 
other state and on approval of the orders received the goods, delivered them to 
purchasers and collected the price. edd, that the fact that the defendant was 
agent both to solicit orders and to deliver the goods and collect the price does 
not prevent the transaction from being interstate commerce. City of Kinsley 
v. Dyerly, 98 Pac. 228 (Kan.). 

“The negotiation of sales of s which are in another state for the pur- 

se of introducing them into the state in which the negotiation is made is 
interstate commerce.” Robbins v. Shelby Co. Taxing District, 120 U. S. 489. 
It is the transportation of goods from one state into another which gives a trans- 
action interstate character, and a contract which is a necessary incident of such 
transportation is exclusively within federal control. A tax on the privilege of 
selling is a tax on the goods themselves. American Fertilizing Co. v. Board 
of Agriculture, 43 Fed. 609. The right to sell implies a right to sell through 
agents, and a local tax upon agents soliciting orders for a non-resident principal 
is invalid. Asher v. Texas, 128 U.S. 129. The right to sell further implies a 
right to deliver and collect the price. Hence an agent of a non-resident for this 
purpose is not subject to a ‘oon tax even though the goods are shipped to him 
in bulk. Caldwell y. North Carolina, 187 U.S. 622. Such a restriction is no 
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less invalid when the property in the goods does not pass until ee of the 

rice. American Express Co. v. Jowa, 196 U.S. 133. That the same person 
s agent both in affecting the contract and in delivering is immaterial. Jn re 
Spain, 47 Fed. 208. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — COMMENT ON 
CANDIDATE FOR PuBLIC OFFICE. — A published an article in his newspaper 
derogatory to the character of B, a candidate for election to public office. B 
sued A for libel. He/d, that the occasion is conditionally privileged. Coleman 
v. MacLennan, 98 Pac. 281 (Kan.). See NOTES, p. 445. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — INFORMATION 
SUPPLIED BY COMMERCIAL AGENCY. — The defendant company, a commercial 
agency, made a report to one of its clients, as to the plaintiff's financial condi- 
tion. The report was not true, the agent of the defendant having maliciously 
falsified information which he supplied and on which the report was based, so 
as to injure the plaintiff. Ae/d, that the plaintiff may recover. Fitzsimons v. 
Duncan & Kemp Co., L. R. [1908] Ir. 483. 

This decision is not inconsistent with the American rule. For a discussion 
of the principles involved, see 22 HARv. L. REv. 62. 


LirE ESTATES — PERSONALTY TO FOLLOW LIMITATIONS OF REALTY. — 
Certain chattels were given to be “used, held and enjoyed” by the person for 
the time being entitled to a certain mansion-house ; but title to them was not to 
vest in a tenant in tail until majority, although such tenant was to have the 
“use and benefit” of them until that time. A tenant in tail attained majority, 
but died before coming into possession of the realty. e/d, that the chattels 
go to his legal representative. Ju re Lord Chesham’s Trusts, 25 T. L. R. 213 
(Eng., Ch., Jan. 12, 1909). See NOTES, p. 441. 


Lis PENDENS — APPLICATION TO NEGOTIABLE PAPER.— Coupon bonds 
containing recitals that they were issued by order of a county court in virtue of 
a statute were purchased by A, dona fide and for value. The bonds were in 
fact issued in excess of the amount authorized. Ina suit on the coupons the 
state court denied recovery. B bought the bonds from A for value and with- 
out notice of the institution of this suit. B sued on the bonds in the federal 
court. Held, that he recover. County of Presidio v. Noel-Young Bond & 
Stock Co., 29 Sup. Ct. Rep. 237. 

A person who acquires an interest in property involved in litigation takes 
subject to the final judgment or decree, even though he pays value and has no 
notice of such suit. Murray v. Ballou, 1 Johns. Ch. (N. Y.) 566. The 
grounds of judicial necessity on which this rule is based yield to considerations 
of public policy in favor of the free operations of commerce. See Leitch v. 
Wells, 48 N. ¥. 585; 20 Harv. L. REv. 488. Hence the above rule of /s 


pendens does not apply to negotiable paper purchased before —— Winston 
Il wi 


v. Westfeldt, 22 Ala. 760. Municipal or county coupon bonds fall within this 
exception. County of Warren v. Marcy, 97 U. S. 96. And it is immaterial 
whether the bonds were issued before or after the commencement of the litiga- 
tion. Durant v. Iowa County, 1 Woolw. (U. S.) 69; Carroll County v. Smith, 
111 U.S. 556. But notice of the suit renders a purchaser of the bonds subject 
to its outcome. Scotland County v. Hill, 112 U. S. 183. Hence, as the court 
here holds, the former judgment in the suit on the coupons should not preclude 
recovery. Furthermore, a corporation, by recitals in its bonds that they were 
issued in accordance with statutory authority, is estopped to deny their validity 
as against a dona fide purchaser. Evansville v. Dennett, 161 U. S. 434. 


_ New TriAL — DoctTrRINE OF THE LAW OF THE CASE. — After the Court 
of Appeals of the District of Columbia had remanded the case to the Supreme 
Court of the district for a new trial, the United States Supreme Court made a 
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decision in another case inconsistent with the rulings of the Court of Appeals. 
The lower court, instead of following the rulings of the intermediate court, . 
adopted the rule laid down by the highest court. /e/d, on second appeal to the 

' intermediate court, that this is error. District of Columbia v. Brewer, 37 Wash. 
L. Rep. 65 (D. C., Ct. App., Jan. 5, 1909). See Norss, p. 438. 


PoLice PoweErR— NATURE AND EXTENT— CONFLICT BETWEEN STATE 
AND FEDERAL POLICE Power. — Under a federal statute the defendants were 
indicted for introducing liquor upon Indian land. The land was held by Indians 
in severalty as citizens of the United States, under a preliminary patent, but the 
federal government retained the legal title as trustee. He/d, that the offense 
charged is solely within the police jurisdiction of the state government. United 
States v. Sutton, 165 Fed. 253 (Dist. Ct., E. D. Wash.). 

‘Although the police power is usually exclusively exercised by the state gov- 
ernment, the federal government may exercise this power as incidental to its 

‘protection of those interests over which it has control. United States v. Cam- 
field, 167 U.S. 518. See United States v. Dewitt, 9 Wall. (U.S.) 41. From 
the separation of the two governments, however, it does not follow that the par- 
amount sovereignty of the one excludes any police regulation by the other of 
the same subject matter. Thus police regulation by a state in excluding dis- 
eased cattle, and again in forbidding the running of freight trains on Sunday, 
has been upheld, although the effect of such legislation upon interstate com- 
merce is apparent. A/issouri, Kansas & Texas Ry. v. Haber, 169 U. S. 613; ° 
Hennington v. Georgia, 163 U.S. 299. In the similar problem of conflicting 
state and federal jurisdiction presented in the main case, it is conceivable that 
federal police regulation for the protection of the land might properly affect 
the inhabitants thereof. But inasmuch as the statute under which the de- 
fendants were indicted was solely a police regulation of the Indian inhabitants, 
the result reached is sound. Matter of Hef 197 U. S. 488. But see United 
States v. Mullin, 71 Fed. 682. 


POWERS — EXTINGUISHMENT OF POWER APPENDANT BY CONVEYANCE IN 
FEE BEFORE APPOINTMENT. — By a marriage settlement land was conveyed 
to a trustee to hold and pay the rents to a life tenant, and on her death to 
convey to the appointees or those taking in default. The settlement gave a 

eneral power of appointment by will to the life tenant, and the property, in 
default of appointment, to her heirs and assigns, and provided that on her death 
the trusts should cease and determine and that the appointees hold in fee 
simple absolute. The life tenant conveyed a fee to the defendant’s grantor and 
subsequently appointed by will to the plaintift Held, that the life tenant takes 
an equitable fee by the Rule in Shelley’s Case; that the power is consequently 
a power appendant and is therefore extinguished by the conveyance in fee. 
McFall v. Kirkpatrick, 86 N. E. 139 (Ill.). See NOTES, p. 444. 


SURETYSHIP — CO-SURETIES — RIGHTS OF SURETY SIGNING NOTE AT RE- 
QUEST OF PRIOR SuRETY. — The plaintiff and the defendant were sureties 
upon a promissory note for the sum of $10,000. A transferee of the note ob- 
tained a judgmént against the plaintiff for $9,076.36, which the plaintiff paid. 
He then brought this action to recover the amount so paid. The first cause of 
action stated that the defendant, after signing as surety, requested the plaintiff 
so to sign, and that the plaintiff did so sign only at such request ; the second, 
that the defendant assured the plaintiff that he would not, and should not, be 
subjected to any loss by reason of his signing. The defendant demurred to 
both causes of action. Held, that the demurrers should be sustained. Chappell 
v. John, 99 Pac. 44 (Colo.). 

The right of one co-surety against another is limited to contribution for what- 
ever sum he has paid in excess of his share. Deering v. Winchelsea, 2 B. & P. 
270. As between themselves, each is a principal to the extent of his share of 
the joint and several debt, and the other is as to such share a surety. See 


RECENT CASES. 457 


Bragg v. Patterson, 85 Ala. 233, 235. The co-sureties may, however, by a 
private agreement of suretyship between themselves, modify this relation. ia 
Thus, a contract of the one surety to indemnify the other who signed at his a 
request will relieve the latter from liability to contribution, and enable him to -— 
recover the whole of what he is compelled to pay. Blake v. Cole, 22 Pick. i 
(Mass.) 97; Apgar v. Hiller, 24.N.J.L.812. The first surety, under such cir- 
cumstances, puts himself, as to the second, in the situation of a principal for 
the whole debt and must hence bear the ultimate burden of the obligation. 
But, by the weight of authority, the request alone is not enough to make the 
second surety a surety for, and not a surety with, the other. Bagott v. Mullen, 
32 Ind. 332; McKee v. Campbell, 27 Mich. 497. See Byers v. McClanahan, 6 
Gill & J. (Md.) 250. Contra, Turner v. Davies, 2 Esp. 479. The present 
decision seems, therefore, sound, though the court might well have taken a 
more liberal view of the facts. See Apgar v. Hiller, supra. 


TAXATION — EXEMPTIONS — ASSIGNABILITY OF EXEMPTION GRANTED TO 
CorRPORATION. — The charter of the X railroad company exempted its propert 
forever from all taxes, and provided that the company was to pay the state eac 
year 3 per cent of its earnings. It was further stipulated that all its rights, priv- 
ileges, and immunities should go to its assignees. The charter and franchises 
of the X company came by mesne assignments into the hands of the Y 
company. A statute subsequently increased the uniform rate of taxation on 
railroads to 4 per cent, and the state sought to enforce this tax against the Y 
company. Ae/d, that the state may enforce the tax. State v. Great Northern 
Ry. Co., 119 N. W. 202 (Minn.). 

A state may limit its right to tax corporations and no subsequent statute : 
can extinguish the exemption granted. Dodge v. Woolsey, 18 How. (U. S.) 
331. Such immunity, if directed to particular lands, may be enjoyed by assign- 
ees. Mew Jersey v. Wilson, 7 Cranch (U. S.) 164. But exemption of other 
corporate property from taxation is not assignable in the absence of statutory 
direction, express or implied from necessary construction. This well established 
doctrine is based on the ground that every presumption is to be entertained 
against the surrender of the sovereign right to tax. Turnpike Co. v. Sanford, 
164 U. S. 578. Where, as in the case considered, a corporation claims, not 
total exemption, but a more favorable mode of taxation than that prescribed by 
general law, the courts incline to apply the same rule. See Kentucky Ry. Co. v. 
Commonwealth, 87 Ky. 661. Under a strict rule of construction, the assigna- 
bility of all “immunities” by the original charter does not satisfy the re- 
quirement that the legislative intention to forego the right of taxation must 
unambiguously appear. Kentucky Ry. Co. v. Commonwealth, supra. But see 
Louisville Ry. Co. v. Palmes, tog U. S. 244. Under this view the result in the 
case considered is sound. The y bree is interesting as upsetting the so-called 
Minnesota doctrine, voiced in numerous dicta, in such cases as this. 


TAXATION — EXEMPTIONS — EFFECT OF SUBSEQUENT GENERAL LAW. — 
A testator devised property to trustees to establish a hospital, provided the 
legislature should grant a liberal charter. In accordance with the memorial pre- 
sented by the trustees, the legislature granted a charter which exempted the 
hospital’s property from taxation and authorized it to receive the property in 

uestion. A part of this property, from which only the income was used for 
the purposes of the hospital, was assessed under the subsequent General Tax 
Law of 1896. Held, that the assessment is invalid. People ex rel. Roosevelt 
a v. Raymond, 40 N. Y. L. J. 2021 (N. Y., Ct. App., Jan. 29, 1909). 

If the property had been conveyed merely in general reliance upon the ex- 
emption, it is well settled in New York that the General Tax Law would termi- 
nate the exemption. Matter of Huntington, 168 N.Y. 399; People ex rel. ti 
Cooper Union v. Gass, 190 N. Y. 323. But a distinction is made in the prin- i 
cipal case, because the conveyance was directly induced by the promise of ex- ‘ 
emption. See People ex rel. Cooper Union v. Wells, 180 N. Y. 537. Sucha 
distinction is likely to give rise to difficult questions of fact. It cannot be based 
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upon the existence of a contract, for the state had previously reserved the right 
to alter corporate charters. See N. Y. Const. (1846) Art. VIII, § 1. And the 
alteration of charters granted with such reservations is as justifiable, both con- 
stitutionally and morally, as the termination of special favors. See Pratt /ustt- 
tute v. City of New York, 183 N.Y. 151; Commonwealth v. Fayette County 
Railroad Co., 55 Pa. St. 452. The language used in previous New York de- 
cisions under the General Tax Law, as well as in very similar cases in other 
states, seems to exclude the attempted distinction. See Matter of Huntington, 
People ex rel. Cooper Union v. Gass, supra; Wagner Free Institute v. Phila- 
delphia, 132 Pa. St. 612. So, in view of the fact that the Genera) Tax Law 
was intended to cover and reduce to uniformity the whole subject of exemptions 
from taxation, the court would have been justified in reaching an opposite con- 
—. — Pratt Institute vy. City of New York, supra; Tracey v. Tuffy, 
134 U. S. 206. 


Torts — DEFENSES — DISCHARGE OF ONE JOINT ToRT-FEASOR WITH 
RESERVATION OF RIGHTS AGAINST OTHERS. — For a consideration the plain- 
tiff agreed to discharge one of several joint tort-feasors, with an express reser- 
vation of the right to go against the others, among whom was the defendant. 
Held, that the agreement should be construed, not as a release, but only as an 
agreement not to sue the promisee, and therefore it is no bar to an action against 
the defendant. Edins v. Fletcher, 98 Pac. 784 (Kan.). 

A joint tort is an integral wrong as to which there can be but one satisfaction. 
Seither v. Phila. Traction Co., 125 Pa. St. 397. Hence a discharge of one joint 
tort-feasor, if intended to be in satisfaction of the claim, operates as a release 
of all, and an attempted preservation of the rights against the others is void for 
repugnancy. Gunther v. Lee,45 Md. 60. But on the other hand it is held that 
the acceptance of a payment from one wrongdoer as partial satisfaction and a 
release to that extent discharge the other wrongdoers merely pro tanto. Pogel 
v. Meilke, 60 Wis. 248; Merchants Bank v. Curtiss, 37 Barb. (N. Y.) 317. 
Again a covenant not to sue one does not release his joint tort-feasors. Zmer- 
son v. Baylies, 19 Pick. (Mass.) 55. The intent of the parties in an instrument 
like that in the principal case can be carried out only by construing it as an 
agreement not to sue, given in consideration of partial satisfaction for the tort. 
See 16 Harv. L. REv. 529. Such a construction is justifiable: the nature of 
an instrument depends on its intended effect as gathered from the entire docu- 
ment. Berridge v. Glassey, 112 Pa. St. 442. Here the intent of the plaintiff to 
} sey one tort-feasor is no stronger than his intent to preserve his rights against 

e others. 


TRADE UNIONS BOYCOTTS —JUSTIFICATION FOR oF “ UNFAIR” 
List. — The plaintiff owned a lumber yard. Because it persisted in employing 
a workman objectionable to the Building Trades Union, that organization 
declared a strike against it, placed it on the “unfair’’ list, and notified the 
_ building contractors who bought supplies from it that a union rule forbade any 
member to work upon materials purchased from dealers on the ‘‘ unfair” list. 
As a result, the contractors ceased to deal with the plaintiff and even broke 
existing contracts. He/d, that the plaintiff is not entitled to an injunction. 
Parkinson Co. v. Building Trades Council, 98 Pac. 1027 (Cal.). 

That a threatened secondary boycott is ever justifiable is denied even by 
those who would allow competition to justify a a boycott. Pickett v. 
Walsh, 192 Mass. 572, 586, 587. See 20 Harv. L. REv. 434, 438. The main 
case reasons that since a rule forbade union men to work upon materials pur- 
chased from an “ unfair” dealer, the union in notifying the plaintiff’s customers 
that the plaintiff had been declared “ unfair,”’ was fulfilling a moral duty to pro- 
tect the customers against the strike which would inevitably result if they con- 
tinued to purchase Sone the plaintiff. But to argue so, it is submitted, is to 
beg the question. It is difficult to see what peculiar virtue attaches to a 
union rule by reason of its enactment prior to the controversy, or how an illegal 
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act becomes any the less illegal because done under cover of such a rule. And 
‘the fact that the communication to the plaintiff's customers simply notified them 
of this rule did not in the least veil the underlying threat, as the facts of the 
case plainly show. 


WILLs — CONSTRUCTION — WHETHER ANNUITIES PAYABLE FROM Cor- 
pus. —A testator by his will ging to his sister for life an annuity of $120 
“ payable out of ” his estate, and in a subsequent clause gave the use of * the 
residue” of his estate to his wife for life “subject to the payment of the said 
annuity.” Aftér the wife’s death the “said residue” of the estate was to go to 
the sister in fee. The value of the testator’s estate was $16,200. The wife 
filed a petition asking for a decree construing the will. Ae/d, that she may pay 
the annuity out of the corpus of the estate. Matter of Van Valkenburgh, 60 
N. Y. Misc. 497 (Surr. Ct.). 

It is a general rule that an annuity charged upon an estate in general terms 
must be paid from the income if the income be sufficient. Cummings v. 
Cummings, 146 Mass. 501. The corpus may be touched only if the testator’s 
intention to that effect clearly appears. Taylor v. Taylor, L. R. 17 Eq. 324. 
Particularly is this so when the situation is that of life tenant and remaindermian. 
Baker v. Baker, 6 H. L. Cas. 616. And a disposition of the surplus of the 
income is an indication of an intention that the corpus should be untouched. 
Stelfox v. Sugden, Johns. 234. But if the income is insufficient the corpus 
may quietly be charged unless there appears a clear testamentary intention to 
the contrary. Crolyv. Weld, 3 De G. M. & G. 993. But in the principal case 
it does not —— that the income was insufficient for the payment of the 
annuity. And there is —— in the will to indicate an intention that the 
might charge the corpus for its payment. See Zarp’s Will, 1 Pars. Eq. 

as. 453- 


WILLs — PROBATE — COLLATERAL ATTACK ON JURISDICTION OF PRO- 
BATE Court. — The plaintiff sued in trespass as executor. The defendant 
objected that the plaintiff, being a corporation, was not legally competent to 


actas executor. He/d, that the egy court must be presumed to have decided 


upon the plaintiff’s fitness, and that its judgment cannot be collaterally attacked 
in this action. Union Savings Bank & Trust Co.v. Western Union Telegraph 
Co., 89 N. E. 478 (Ohio). See NOTES, p. 442. 
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A TREATISE ON THE LAW OF INTERCORPORATE RELATIONS. By Walter - 


Chadwick Noyes. Second Edition. Revised and Enlarged. Boston: 
Little, Brown and Company. 1909. pp. Ix, 852. 8vo. 


Since its publication this treatise has become recognized as an authority on 
the limited number of subjects covered, and widely used. The general merit of 
the work was amply set-forth in a review of the first edition. See 16 Harv. L. 
REv. 314. The object of this review is to note the additions and revisions in 
this second edition. The division of the subject into five main heads is not 
changed. In the first three parts — Consolidation of Corporation, Corporate 
Sales, and Corporate Leases —the text is practically unchanged. Many late 
cases involving principles similar to those discussed in the first edition, or ad- 
ditional cases applying the same principles, or cases extending theories alread 
considered, are cited. Several entirely new sections have been written as fol 
lows: Authorization of Consolidation of Interstate Railroads not Regulation of 
Interstate Commerce, Consolidated Corporation Liable upon its Own Obliga- 
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tions, Effect of Execution of U/tra Vires Contract for Exchanges of Property 
for Stock, Remedies of Dissenting Stockholders in Cases of Exchange of Prop- 
erty for Stock, Ultra Vires Sales of Property of Private and Quasi-public Cor- 
porations, U/tra Vires Sales of Franchises, and Assignment of Leases. The 
treatment of these topics is uniformly clear and the statement of the conflicting 
views on the complicated subject of udtra vires sales is excellent. The chief 
addition under the general heading of Corporate Stockholding and Control is 
a section dealing with collateral trust bonds. Their use as a means of borrow- 
ing has developed with the growth of corporate stockholding. The new cases 
that have arisen are cited na commented upon. ’ 

Since the first edition the growth of the law upon combinations, dealt with 
under the fifth head, has been marked. Even under the principles of the com- 
mon law there have been many new cases. These have been digested under 
proper heads. The development has been by far the most important, however, 
in the law dealing with legislation against combinations. Realizing the import- 
ance of this, the author has almost wholly rewritten the last six chapters which 
deal with this subject. Legislation supplementing the federal anti-trust statute 
with the construction put upon it by the courts is fully considered. Questions 
arising in recent cases of just who are engaged in interstate commerce, of the 
application of the statute to labor organizations, to combinations under patents, 
under secret processes and concerning market quotations, are taken up in de- 
tail. The case of the Northern Securities Co. v. United States, 193 U. S. 197, 
commonly called the merger case, is exhaustively treated. If the author’s con- 
clusion is correct that from this case, the case of the Shawnee Compress Co. v. 

‘ Anderson, 28 Sup. Ct. Rep. 572 and others, the law is that every contract in 
restraint of interstate commerce is illegal under the act, some amendment 
such as the one suggested by the author that the defendant may avoid its opera- 
tion by showing affirmatively that the objects and methods are not injurious to 
the public, is imperatively necessary, if the act is to remaina law. Otherwise 
we have the alarming possibility of two individuals engaged in interstate com- 
merce, for example, two expressmen who have formed a partnership to do 

business across state lines, under the ban of the criminal law and liable to 
imprisonment. See 17 HARV. L. Rev. 474. In the last chapters upon state 
legislation, the author discusses, among other recent cases, the Supreme Court 
cases upholding the exercise of the police power to prohibit intrastate com- 
binations and collects all the state statutes with the numerous cases applying 
them. As a means of finding the law as it is today upon these subjects, this 
new edition will surely meet with favor. R. T. H. 


THE LAW AND CUSTOM OF THE CONSTITUTION. By Sir William R. Anson. 
In three volumes. Vol. II. The Crown, Part II. Third Edition. 
Oxford: At the Clarendon Press. 1908. pp. xxiv, 347. 8vo. 


Sir William Anson has done wisely in following the unusual practice of pub- 
lishing new editions of his work piecemeal, instead of delaying until he could 
revise the whole of it at once, for by this means we are able to get a part of it 
brought up to date without having to wait until a man so busy as he is has time 
to complete the rest. The book now published is a revision of the second half 
of his previous volume, entitled “ The Crown,” and it covers local and colonial 

vernment, foreign relations, revenues and expenditures, the army and navy, 
the church, and the courts of law. 

General comment on a work so well known as Sir William Anson’s is un- 
necessary. Every student of English public life realizes that this is the most 
convenient and comprehensive book of reference, or textbook, on the laws and 
framework of the government. In a note to the new edition (49, Note 2), the 
author criticizes Dr. Redlich’s book on English Local Government on the 
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ground that throughout the treatise there runs a thread of political commen- 
tary, not necessary nor always just, and not appropriate to a great work of 
historical and auafytical exposition. Sir William Anson himself has not fallen 
into this temptation. He has kept himself in this edition, as always before, 
entirely aloof from politics, even if we use that word in the broadest sense. 

In reviewing this edition, therefore, it is necessary only to mention the points 
in which it differs from the earlier ones. Throughout it has been carefully re- 
vised and brought up to date, only a small proportion of the pages remaining 
absolutely rte | Yet over most of the book the changes are not numerous, 
and they relate in great part to acts passed, or decisions rendered, since the 

revious edition. Such new matters as the reorganization of the war office, the 
imperial defense committee, the army council, the reorganization of the territo- 
rial forces, and the right of criminal appeal, naturally appear; but the largest 
changes are to be found in the portions of the work devoted to local government 
and to the colonies, which have been very largely recast, and rearranged from 
somewhat new points of view. To our mind they have been improved by the 
change. 

An introduction has also been added relating to the evolution and structure 
of some of the administrative departments and to the influence of the civil ser- 
vice. This would perhaps have been quite as germane to the first part of the 
work, a new edition of which appeared a year ago; but the first two parts are 
treated as one volume, and the note is valuable wherever it is placed. 

One always feels in dealing with Sir William Anson’s book a complete confi- 
dence in his accuracy in every detail, and no library — nor indeed any person 
who wants to keep in touch with that very changing organism, the government 
of England —can afford to be without the last edition of “ The Law and Custom 
of the Constitution.” A. L. L 


THE LAW OF FRAUDULENT AND VOLUNTARY CONVEYANCES. By H. W. 
May. Third edition by W. Douglas Edwards. London: Stevens and 
Haynes. 1908. pp. lxiv, 516. 

Unlike most textbooks, this treatise has not grown in size nor jn the number 
of cases cited while going through its three editions; yet the third edition now 
offered to the profession under the editorship of Mr. Edwards is in the best 
sense a new edition, and brings the English law, within its field, to date. 

May on Fraudulent Conveyances was first published in 1871. It contained 
494 pages of text, the pages being somewhat smaller in size than those of the 
present edition. The second edition, which was not issued until 1887, was under 
the editorship of Mr. S. W. Worthington, who preserved the original plan. The 
work was divided into six parts: Part I. The General Operation of the Statutes 
of Elizabeth against Fraudulent Conveyances, and the General Distinctions be- 
tween them; Part II. The Rights of Creditors under the Statute 13 Eliz. c. 

; Part III. The Rights of Purchasers under the Statute 27 Eliz. c. 4; Part 
V. What is a Valuable Consideration under the Statutes of Elizabeth; Part 

V. Voluntary Dispositions of Property independently of the Statutes of Eliza- 

beth; How validly made and in what Instances they are liable to be set aside; 

Part VI. Miscellaneous Points, Practice under the Statutes of Elizabeth and 

Costs. An appendix contained Statutes 13 Eliz. c. 5; 27 Eliz. c. 4; 41 & 42 

Vict. c. 31; 45 & 46 Vict. c. 43, and Cases from the Coxe and Melmoth MSS. 

In the present edition the general plan and also the chapter division are still 
adhered to. By reason of & passage of 56 & 57 Vict. c. 21, the title of Part 
III is changed by the addition of “the Alteration of the Law hereon by the Vol- 
untary Conveyances Act, 1893”; and the text is changed to conform to the 
alteration of the law. Parts V and VI are transposed in position. The Stat- 
utes 41 & 42 Vict. c. 31 and 45 & 46 Vict. c. 43 and the cases from the Coxe 
and Melmoth MSS. are omitted from the appendix, and the Voluntary Convey- 
ances Act, 1893 (56 & 57 Vict. c. 21) is added. There are 444 pages of text, 
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a smaller number of s than in the second edition. The number of cases 
cited is approximately the same. This, of course, is due to the fact that much 
of the earlier case law has become obsolete by virtue of the recent statute, giving 
an opportunity for excision, and also for substitution of new and important de- 
cisions on the Statutes of Elizabeth, and decisions on the Voluntary Convey- 
ances Act, 1893. Though some United States cases are cited, the book is 
primarily an English book. Notwithstanding this, it is one that will be of 
value to practitioners here, for the underlying principles are of general applica- 
_ and they are clearly expounded, and are reénforced by the citation of 
authority. 

It would be of advantage to the profession if authors of law textbooks, and 
more particularly editors of other men’s works, would take example from Mr. 
Edwards, and realize that a new edition should mean a revision by a book in — 
view of the latest laws and decisions; not merely an expansion by the mechani- 
cal addition of new citations to a previously written text, or an addition to such 
text of portions of the headnotes of cases decided between the editions. 

S. H. E, F. 


RATE REGULATION AS AFFECTED BY THE DISTRIBUTION OF GOVERNMENTAL 
POWERS IN THE CONSTITUTION. By Robert P. Reeder. Philadelphia: F. 
& J. W. Johnson Company. 1908. pp. 44. 8vo. 


This monograph is essentially an inquiry as to the amount of discretion which 
may be granted to commissions in the fixing of railroad rates,-without infring- 
ing the principle of constitutional law which prohibits legislatures from dele- 
gating powers confided exclusively to them. 

A definite thesis is supported by the author, namely, that where in fixin 
specific rates the commission is merely following “ principles” previously lai 
down by the legislature the rates so fixed are valid, the extent of the commis- 
sion’s power “depending on the completeness with which principles have been 
stated for its guidance.” In reaching this general conclusion the author has 
made an excellent exposition of the nature of the rate-regulating power. 
But the more unsettled and important question now is the precise nature 
and extent of the “principles” which the legislature must lay down. How 
definite must the legislative rules for the guidance of commissions be, in 
order to give validity to their acts thereunder? This narrow question is the 
_ vital one, and in treating it the author is less satisfactory than in his preliminary 
discussion. There is a puzzling difficulty involved. If the legislature is com- 
pelled to lay down for the commission rules so detailed as to leave to the 
commission little or no discretion, the inconvenience of devising such rules 
will probably make the fixing of specific rates, as a practical matter, impos- 
sible. An important reason for the creation of commissions was this very 
inconvenience. If, on the other hand, the commission may fix valid specific 
rates under a broad legislative authorization, such as to fix “ reasonable” rates, 
it would seem that the legislature has delegated all its power, for if “reasonable” 
rates mean rates not unconstitutionally high or low, the legislature itself could 
do no more than it has authorized the commission to do. 

It could be wished that the author had discussed this narrower question more 
in detail and as applied to various specific statutes; for a solution must be 
found, — if possible, without ae either the convenience of commission 
rate fixing, or the rule forbidding the delegation of legislative powers. 

As it is, a definite conclusion is reached only as to the Interstate Commerce 
Act which the author holds unconstitutional in so far as it authorizes the 
commission to fix “reasonable ” maximum rates. 

This little book is hardly one for the casual reader, either layman or lawyer, 
for its condensed style and lack of detailed headings make requisite the closest 
attention and the examination of decisions in connection with the text. So 
read, it will be found interesting and valuable. 
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The cases cited are well selected, and include the latest decisions. Unfor- 
tunately, however, two very important recent decisions of the United States 
Supreme Court and the New York Court of Appeals, which might have influ- 
enced the author’s views, were not reported in time for citation and comment: 
See Prentis v. Atlantic Coast Line R. R. (211 U. S. 210) and People ex rel. 
Metropolitan R. R. Receivers v. Public Service Commission (N. Y. L. J., 
March 4, 1909.) In the last two pages there are some insinuations of executive 
usurpation by President Roosevelt which seem out of place in an essay other- 
wise scientific and impartial. G. C. 


Tue ContTROL OF PuBLic UTILITIES. By William M. Ivins and Herbert 
Delavan Mason. New York: Baker, Voorhis and Company. 1908. 
pp. lxxix, 1149. 8vo. 

The annotation of a statute within a year of its passage is a task that would 
deter one of less courage than Mr. Ivins. It is true that many of the decisions 
under the Interstate Commerce Act are more or less apt. The rather ample 
size of this book has, however, been attained by a considerable amount of 
skillful padding. A general index in large type of 206 pages, an index, of 73 
pages, to the Interstate Commerce Law, which itself, together with the Elkins 
Act, fills only 30 pages, and an index of 64 pages to the Rapid Transit Act, 
itself occupying only 68 pages, account for a considerable portion of this am- 
plitude. In pages the authors have endeavored to annotate the Public 
Service Commissions Law of New York with decisions rendered in construing 
the federal commerce acts, and with a large bulk of miscellaneous matter, some 
of which is pertinent, and much of which might well be dispensed with. The 
book is consequently a kind of digest centered around the Public Service Com- 
missions Law. F. W. B. 


THE MYSTERY OF THE PINCKNEY DRAuGHT. By Charles C. Nott. New 
York: The Century Company. 1908. pp. 334. 8vo. 


Charles Pinckney of South Carolina presented a draught of a constitution to 
the Constitutional Convention in 1787. This draught was referred to the Com- 
mittee of the Whole and later to the Committee on Detail. No copy of this 
draught was found with the papers and records of the Convention. In 1818 
John Quincy Adams, then Secretary of State, requested Pinckney to supply a 
copy. Inresponse to this request Pinckney furnished a copy which he stated to 
be the one of several rough draughts in his possession which he believed he had 
presented to the Convention. After Pinckney’s death Madison, in commenting 
on this copy, cast doubts on its authenticity and stated that he believed it to be 
impossible that it was a correct copy. His position was based largely on the 
fact that the copy differed in several respects from the policies advocated by 
Pinckney before the Convention. Madison’s attitude has hitherto been accepted 
with little dissent. The present author considers Madison’s objections in detail 
and examines minutely the positions taken by Pinckney in debate and in print. 
Every statement of Madison is met, and the author reaches the conclusion that 
the copy furnished by Pinckney was in all essential particulars a true copy of 
the draught presented to the Convention. Furthermore he states that in all 
probability the draught was used by the Committee on Detail as the ground- 
work from which they built up their report, and its disappearance he accounts 
for on the assumption that it was used as printer’s copy by the Committee. 
His conclusions are well supported by the facts which a careful search has 
disclosed, and his deductions seem well founded. To those who are interested 
in the historical evolution of the Constitution of the United States the book will 
warrant careful consideration, and later commentators on the Constitution must 
ponder Jong before they adopt a view unfavorable to the Pinckney draught as 
evidenced by the copy preserved among the archives of the State Department. 

J- Ss. Ss. 
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A TREATISE ON GUARANTY INSURANCE AND COMPENSATED SURETYSHIP. 
By Thomas Gold Frost. Second Edition, Enlarged and Revised. 
Boston: Little, Brown and Company. 1909. we. liv, 802. 8vo. 

THE CRIMINAL RESPONSIBILITY OF LUNATICS. By Heinrich Oppenheimer. 


London: Sweet and Maxwell, Limited. 1909. pp. vi, 275. 

A TREATISE ON THE LAW OF INSOLVENT AND FAILING CORPORATIONS. 
By S. Walter Jones. Kansas City, Mo.: Vernon Law Book Company. 
1908. pp. xxv, IOII. 

THE LAw OF CHILDREN AND YOUNG PERSONS. By L. A. Atherley Jones 
and Hugh H. L. Dellot. With an introduction by Herbert Gladstone. 
London: Butterworth and Company. 1909. pp. xxv, 380. 
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